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APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


Appellant states that the questions presented are: 


1. Whether in a personal injury action a person can recover as 
an element of damages the value of such person's earnings during the 
period of disability even though such person has been paid by his em- 
ployer during such period of disability. | 


2. Whether appellant is entitled to a new trial because the verdict 
of the jury is inadequate by reason of the failure of the trial court to 
allow as an element of damage loss of earnings and, in addition, 
where it is shown that the jury was familiar with a newspaper article 
criticizing the competency of jurors in the District of Columbia as is 
evidenced by their excessive verdicts. | 


3. Whether this court should award appellant a new trial on 
the issue of damages only as there is no issue of liability involved 


On appeal and no claim of error with respect thereto. 
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JURISDICTIONAL STATEMENT 
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This is an appeal from a final judgment of the United States District 
j Court for the District of Columbia, entered upon a verdict of the jury, 
filed on May 17, 1956, for personal injuries. (J. App. 4). A motion 
for new trial was overruled on June 19, 1956, and this appeal was 
filed on May 17, 1956. (J. App. 6). This Court has jurisdiction by 


= | virtue of 28 U.S.C.A., Sections 1291, 1294 and 2106. 


STATEMENT OF CASE 


Appellant, a member of the Metropolitan Police Department of 
the District of Columbia, filed suit in the lower court for damages for 
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personal injuries sustained as a result of a collision between a motor- 
cycle, which appellant was operating in the line of duty, and a truck 
owned by appellee, Louis Winer, and operated by his agent, appellee ve 
Henry Winer. The accident occurred on April 24, 1954, in the 


District of Columbia, on Wisconsin Avenue, N.W., immediately south ‘ 
of the intersection of P Street. (J. App. 1). . 
According to the testimony adduced by the witnesses for the < 
appellant, the motorcycle was proceeding in a northerly direction on “ 
Wisconsin Avenue, between the streetcar tracks and the curb. Appellant “ 
was riding approximately 7 or 8 feet from the right curb line and the 
truck was being driven about 4 or 5 feet to appellant's left, which would : 
have placed the truck approximately on the car tracks. (J. App. 16-17) : 
When appellant was approximately a car length or a car length ad 
and a half from the intersection of Wisconsin and P Streets, the truck 
made a sudden right turn directly in front of the path of the motocycle 
causing appellant to attempt to turn to the right, but because of the 
suddeness of the truck's turn, he was unable to move in that direction . 
except for a foot or two when the crash occurred. The motorcycle « 
was struck by the right front of the truck in the middle of the left ‘“ 
side of the motorcycle at about the crash bar, and was pushed ap- 
proximately 6 to 8 feet. Appellant's left foot was caught between the - 
right front tire and fender of the truck. (J. App. 17-18). 
As a result of the accident, appellant sustained serious and 
permanent injuries. He was hospitalized for a period of about two weeks . 


and was totally disabled for more than 20 weeks, during which time he 
was required to walk with the aid of crutches, and later with a cane. 
(J. App. 23 ). The orthopedic surgeons who testified at the trial 
rendered the opinion that there was a permanent swelling of the ankle 


and restriction of the movement of the foot. (J. App.34-35). 
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Although appellant claimed, as an item of damage, losses sustained 





by reason of his inability to work for more than 20 weeks, the trial 
court, on his own motion and without the point being raised by defense 
counsel, ruled that he would not permit damages in this respect, 
except to the extent of 30 days loss of sick leave, appellant having 
been paid by the Police Department during the period of his disability. 
(J. App. 10, 21, 35, 36, 60). Consequently, although this item of 
damage totaled $1,983.00, appellant's annual salary being $4, 990. 00 
(J. App. 23), the lower court limited this claim to the sum of $580. 50 
and in his charge to the jury so specified. (J. App. 66; see also plain- 
tiff's prayer No. 1, J. App. 3). | 


The jury returned a general verdict in the amount of $1, 700. 00, 
(J. App. 4). Of this amount $1, 053.30 represented actual expenses 
as computed by the court in his charge to the jury. (3 . App. 66) 
When the verdict was returned the trial court took occasion to state 
to the jury "my admiration for the meticulous care, thoroughness, 
enlightenment and objectivity with which you handled this case." 
Thereupon, one of the jurors arose to state appreciation of the court's 
remarks "because last Sunday some remarks at least were alleged to 
have been made by members of the bench of this court as to the com- 





petence of jurors, and I think your remarks are well taken, and we 
appreciate them, because we aren't the dregs in the bottom of the 
barrel."" (J. App. 66-67). 


The remarks to which the juror was referring appeared in the 
Sunday Star and expressed criticism, by at least one District Court 
judge and the President of the District of Columbia Bar Association, 
of the present juries, the judge having declared that "the deterioration 
of juries now is evident in ‘excessive verdicts’. " (J . App. 5-A). 


That the lower court's commendation of the jury's finding was 
directed to the fact that the verdict was in favor of the plaintiff rather 
than the defendant and not to the amount of damages | awarded, appears 
from his charge to the jury wherein he directed the jury's attention 





é, 


to a particular photograph relied upon by the appellant to indicate the 
correct version of the accident (J. App. 64) and from the fact that 
during the course of the trial the court stated to counsel that a settle- 
ment offer of $3, 500.00 made to the appellant "would not do” and that 
he would not suggest that appellant take such offer. (J. App. 20). 


A motion for new trial was filed urging as error, among other 

: things, the court's ruling on loss of earnings, and the inadequacy of 
the verdict based upon the refusal to permit loss of earnings as an 
item of damage and the apparent effect the article in the Sunday Star 
had upon the jury. (J. App. 5) This motion was overruled and this 
appeal followed. The entire Sunday Star article appears in the trans- 
_cript of record at page 266. (See also J. App. 5-A). 


SUMMARY OF ARGUMENT 
: 


The lower court refused to allow as an item of damages the 

_ appellant's full loss of earnings during his period of disability re- 
sulting from the accident, limiting this claim to the period of sick 
leave. In so ruling, and in withdrawing this element of damage 

from the jury, the lower court failed and refused to apply the rule 

of the case of Hudson v. Lazarus, 95 U.S. App. D. C. 16, 217 F. 2d 
| 344, and the majority rule on the subject. 


Il. 


The jury in this case awarded appellant $1, 700.00. Under the 
circumstances of the case this award was totally inadequate for the 
injuries sustained, and the special damages suffered. Not only did 
this inadequate award result from the failure of the court to submit 
loss of earnings as a proper element of damages, but was based 
upon an indefineable influence upon the jury of an article appearing 
in the press in which certain criticisms were levelled at the local 
juries for granting excessive verdicts. That the jury read this 
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article is unquestioned. That the jury resented it was clearly stated 
by them. That it affected the verdict is presumed. Appellant was 
entitled to a new trial on this basis and this Court should so rule. 


Ill. 





This Court should reverse the judgment of the lower court and 
grant anew trial. In its discretion it may limit a new trial to the issue 
of damages if it is believed that the ends of justice will thereby be 
best served. Appellant submits that the circumstances of the present 
case warrant the exercise of such discretion by this Court. 


ARGUMENT 


1. 





THE LOWER COURT ERRED IN RESTRICTING 
THE JURY'S CONSIDERATION OF DAMAGES 
FOR LOSS OF EMPLOYMENT ASA RESULT 
OF THE ACCIDENT TO THE PERIOD OF 
THIRTY DAYS. 


At the outset of the trial, and before any testimony was taken, 





the trial court, on his own motion, and over appellant's objection, 
ruled that he would not permit, as an item of special damages, any 
claim for loss of earnings in excess of thirty days' sick leave, although 
appellant in fact was unable to work as a result of the accident for a 
period of approximately 21 weeks (J. App. 9-10). The basis of the 
lower court's ruling was that everything in excess of the thirty days' 
sick leave which appellant lost was not charged against future leave, 
and that although unable to work, he was in fact paid by the Police 
Department. (J. App. 10, 21, 35, 36, 60). Although appellant did 

not pay for his medical and hospital expenses, this was allowed as 





an item of damage. 


| 
1 
| 
| 
| 
i 
| 
| 
| 
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In his charge the lower court instructed the jury as follows: 


"The third matter that you must consider is the actual 
expenses that the plaintiff has incurred as a result 

of the accident. First, there are the haspital and 
doctors' bills. They amount, in the aggregate, to 
$462.80. Then it has been stipulated that the plaintiff 
was entitled to 30 days sick leave which he had to use 
up in connection with the consequences of this injury. 
That sick leave has a cash value because, if he should 
become sick from something else at some future time, 
he will no longer have any sick leave left and, according 
to the salary that he was receiving, the cash value of 
that sick leave is $580.50. Adding the two amounts, 
the out-of-pocket expenses, the money expenses 
amount to $1,053.30. All of these matters you will 
consider in determining the amount of damages, if 
you find for the plaintiff."" (J. App. 66) 

In so instructing the jury, the lower court denied appellant's prayer 
for instructions No. 1, pertaining to loss of earnings, which appellant 
had offered merely for the purpose of preserving the point of law for 
appeal. (J. App. 3, 60). As a result of the court's ruling on this 
item of damage, and in refusing to allow the jury to include in its 
verdict the total value of appellant's loss of earnings due to his disa- 
bility, appellant's claim in this respect was thereby reduced from 
the sum of $1, 983.00 to $580.50. (J. App. 3-4). Thus it is clear 
that by reason of the court's ruling an element of damage was eliminated 
which in itself was in excess of the actual amount of the verdict of the 
jury. The ruling of the court with respect to this matter was contrary 


to the decided cases of this Court and the weight of authority generally. 


That the appellant was paid during the entire period of his disa- 
bility and that he was charged with only thirty days of sick leave, is 
not questioned. The proper measure of damages, however, does not 
permit a wrongdoer, and in this case the appellees, to benefit thereby 
and such payment will not operate to lessen the damages recoverable 


from the person causing the injury. The general rule is well stated 


in 15 American Jurisprudence, Damages, Sec. 200, as follows: 
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"Although the courts of different jurisdictions 

are not in entire agreement on the question, the 

amount of a recovery from a third person who is 

responsible for a personal injury is, in most 

jurisdictions, held not to be affected by the 

receipt by the plaintiff from his employer of 

wages or salary for the period during which he 

has suffered from the injury, whether paid 

pursuant to a contract or as a gratuity, on the 

theory that the wrongdoer can have no concern 

with the transaction between the employer and 

the employee." 
In the many jurisdictions which follow the rule as above stated, a like 
rule prevails with respect to free medical services and nursing expenses. 
In other words, the fact that medical attention, hospitalization and 
nursing have been rendered gratuitously to one injured by the wrongful 
act of another will not preclude the injured party from recovering the 
value of such services as a part of his compensatory damages. 15 Am. 


Jur., Damages, Sec. 199. 


In this jurisdiction, this Court in the case of Hudson v. Lazarus 

95 U. S. App. D. C. 16, 217 F. 2d, 344, had occasion to pass upon 
the question herein raised as it applied to the recovery of the value of 
medical and hospital services which were furnished without charge to 
a serviceman. In holding that an injured person is entitled to recover 
the value of such services, although not paid for by him, this Court 
followed the rule of the majority as set forth above. In so doing this 
Court quoted with approval the language of the United States Court of 
Appeals for the 4th Circuit in Sainsbury v. Pennsylvania Greyhound 
Lines, 183 F. 2d, 548, 550, as follows: 

"It is generally well settled that the fact that the 

plaintiff may receive compensation from a col- 

lateral source (or free medical care) is no 


defense to an action for damages against the 
person causing the injury." 


The lower court in the present case refused to follow the ruling 


of this Court in Hudson v. Lazarus, supra, (J. App. 60) holding that 
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the "collateral source" principle therein stated should not apply where 
an employee has in fact been paid his salary. To read the Hudson case 
in the narrow manner of the lower court is to destroy the rationale of 
that decision. As this court there said, "an injured person may usually 
recover in full from a wrongdoer regardless of anything he may get 
from a "collateral source" unconnected with the wrongdoer. Usually 
the collateral contribution necessarily benefits either the injured 
person or the wrongdoer. Whether it is a gift or the product of a 
contract-of employment or of insurance, the purposes of the parties 

to it are obviously better served and the interests of society are likely 
to be better served if the injuredperson is benefited that if the wrongdoer 
is benefited. . . However, it be rationalized, the "collateral source" 
principle has been applied in various situations." Hudson v. Lazarus, 
95 U.S. App. D. C. at 18-19. 


The leading authorities which adhere to the rule enunciated in 

_ the Hudson case apply the same rule, as they necessarily must if the 
rationalization of the rule is to stand, to cases involving wages and 
salary to the same extent as they do for medical, hospital and nursing 
services. Standard Oil Co. of Calif. v. United States, 9th Cir., 153 
F 2d 958, 963; United States v. Klein, 8th Cir. 153 F 2d 55, 60. 


Thus, in Hayes v. Morris & Co., 119 Atlantic 901, 98 Conn. 603, 
involving a suit for personal injuries sustained by a police officer while 
on duty, the contention was made that the plaintiff should not have been 
allowed to recover an amount equal to his salary for the time he was 
unable to work because the city continued his pay during that period. 

In holding that the contention was not sound the court stated that the 
fact that an employer does not stop the salary of the injured party 
during the time he is disabled is not to be held available to the wrong- 
doer in mitigation of his damages. It is to be noted that this case, 
like the present case, involves a police officer. 





9 


In Shea v. Rettie, 287 Mass. 454, 192 N.E. 44, the plaintiffs 
were injured while engaged in the performance of their duties as police 
officers and for a time were entirely incapacitated. The rules and 
regulations of the police department of Worcester, where they were 
employed, provided that when a police officer is absent from duty on 
account of injury caused while on duty, full pay for loss of time will 

be allowed, and the policemen were in fact paid. It was contended 

by the defendant that inasmuch as the plaintiffs had been paid, they were 


not entitled to recover damages for losses incurred as a result of 





their inability to work. In refusing to accept this contention the court 
stated as follows: | 





"There is no joint relationship between the city 
whose obligations to the plaintiffs rises under a 
contract of employment, providing for payments 
to a police officer absent from duty because of 
sickness or injury due to any cause and the 
defendant whose obligation originates in his 
wrongful conduct. The duty imposed by law upon 
him is to compensate the plaintiffs for all the 
damage done by his negligence, in¢luding im- 
pairment of earning capacity. That obligation 

is not fulfilled because it happens that the | 
plaintiffs have a contract with the city which 
entitles them to be indemnified by disability 
payments during absence from duty. Compen- 
sation for the defendant's wrong is not thereby 
furnished by the defendant. Such payments by 
the city do not concern and should not benefit 

the defendant . . . the fact that such payments 
were made, and their amount, were rightly dis- 
regarded by the Judge in estimating the plaintiffs" 
damages." 


In Cooney v. Hughes, 34 N. E. 2d 566, 310 Ill. App. 371, the 
plaintiff was a police officer who was injured while directing traffic. 
It was contended by the defendant that the trial court erred in permitting 


evidence to be given of the plaintiff's earnings. No proof of loss of 
earnings was offered, and it was claimed that this was prejudicial 
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particularly as the court instructed the jury to include loss of services 
with other elements of damage which might be allowed. In holding 
against the defendants the court held that if the salary of the plaintiff 
‘was gratuitously paid by the city during his absence, this would not 
warrant any deduction from actual damages which the plaintiff was 
entitled to recover. Consequently there was no need to prove loss of 
earnings, but only the amount of earnings and the time which plaintiff lost 
from work. This is what the appellant attempted to do in the present 
case, but was not permitted to do by the trial court. 


In Motts v. Michigan Cab Co., 264 N. W. 855, 274 Mich. 437, 
the Supreme Court of Michigan reviewed the authorities of the several 
jurisdictions and, while recognizing, as this Court does in the Hudson 

| case, a minority view, stated the prevailingrule as follows: 


"The prevailing doctrine in this country, however, 
is that, when the salary or wages of an injured per- 
son is paid by his employer during the time he is 
unable to perform services by reason of his in- 
juries, such payment is no ground for mitigation 
or diminution of the damages to be paid by one 

who caused the injury. Cunnien v. Superior 

Iron Works Co., 175 Wis. 172, 184 N. W. 767, 

18 A. L. R. 667. See also, the annotation thereto 
in 18 A. L. R. 678 et seq., where the authorities 
are collected and digested. This doctrine is evi- 
dently analagous to that generally followed through- 
out the courts of this country, that a recovery of 
damages for loss, injury, or death, from a tort- 
feasor, is not barred by the receipt by the injured 
or his beneficiaries of money paid by an insurance 
company on an insurance policy for the same res- 
pective loss, injury, or death." 


In Siebrand v. Gossnell, 9th Cir., 234 F 2d 81, 95, the United 
States Court of Appeals for the Ninth Circuit, recently held that 
wages paid by an employer to an employee who was injured by the 
defendant did not decrease the liability of the defendant. Finding no 


local cases in point, the court there followed the majority rule stating, 
"We believe that rule correct." 
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To the same effect, see Campbell v. Sutliff, 193 Wis. 370, 214, 
N. W. 374, 376, cited with approval by this Court in'the Hudson case; 


‘ Rusk v. Jeffries, 164 A. 313, 110 N.J.L. 307; Standard Oil Co. of 
- Calif. v. United States, 9th Cir. 153 F 2d 958, 963. See, also, 18 
» 3 A. L. R. 678 and 95 A. L. R. 575, where the authorities are collected. 


Decisions of the courts of Alabama, Pennsylvania and New York, 
> which appellees cited below and which the lower court elected to follow, 
represent the minority view in the United States as is evident from 

the foregoing authorities, and are definitely contrary to the rule laid 
down by this Court in the Hudson case. Examples of the minority view 
are found in Whiddon v. Malone, 124 So. 516, 220 Ala. 220; Pensak v. 
Peerless, 166 A. 792, 311 Pa. 207; and Drinkwater lv. Dinsmore, 80 
N. Y. 390, 36 Am. Rep. 624. | 


It is clear, therefore, from the foregoing authorities, that the 
amount of a recovery from a third person responsible for a personal 
injury is not to be affected by the receipt by the plaintiff of wages or 
salary for the period during which he has suffered ftom the injury 
| any more than in the case of receipt from a collateral source of 

medical and hospital services. Although the lower court recognized 


the rule in the latter case, he refused to follow it in| the former. 


In refusing to allow appellant in the present case to recover 
for the period of time lost from his employment as a result of the 
injuries sustained, the lower court has denied a substantial part of 
appellant's claim, to his prejudice. This action on the part of the 
lower court constitutes reversible error for which a new trial should 


be granted. 
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Il. 


APPELLANT IS ENTITLED TO A NEW TRIAL 

ON THE GROUND OF INADEQUACY OF THE 
VERDICT AND BY REASON OF THE IMPROPER 
INFLUENCES UPON THE JURY OF THE ARTICLE 
OF THE SUNDAY STAR 


Appellant filed in the court below a motion for a new trial 
alleging, among other things, inadequacy of the verdict and improper 
influences upon the jury of a newspaper article appearing in the local 

_ press. This motion was overruled. It is submitted that appellant is 
entitled to a new trial on these grounds. 


Appellant sustained serious and permanent injuries as a result 
of what the jury found to be the negligence of the defendants, causing 
him to be disabled for a long period of time, rendering him unable 


to carry on his duties as a police officer for more than 20 weeks, and 


requiring him to be hospitalized for a severely fractured ankle for a 
period of two weeks, from April 24th to May 5th. Until the middle 
of August appellant used crutches, at which time he was first permitted 


to put weight upon his leg, after which he used a cane until October Ist, 
when he returned to his duties as a policeman. (J. App. 19, 23). At 
the time of the trial which was approximately two years after the acci- 
dent, appellant testified that his ankle remained swollen and that the 
leg becomes tired frequently. (J. App. 24). 


The medical testimony established, in the opinion of an admittedly 
eminently qualified orthopedic surgeon (J. App. 32) that appellant's 


injuries were permanent in nature. (J. App. 35). 


In his instructions to the jury the court stated as follows: 
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| 
| 
| 





"The second matter that you must consider and 
that is of importance is the fact that the plaintiff 
sustained a permanent injury. That he has sus- 
tained a permanent injury is not disputed, because 
Dr. Neviaser as I understand his testimony and 
who was called as a witness by the defense and 
who examined the plaintiff in behalf of the defense, 
testified that there is a permanent injury that will 
always be with the plaintiff consisting of a slight 
restriction of motion and a swelling of the ankle." 

In addition to the foregoing, the lower court instructed the jury 
to take into consideration, in evaluating damages, if they should find 
for the plaintiff, the pain and suffering and disability that the appellant 
sustained, having in mind the time that he spent in a plaster case, 
the time that he spent on crutches, the time that he walked with a cane, 
and the pain, suffering, distress, discomforts and disability that were 
involved. In addition, he told the jury that they must consider the 
actual expenses, including hospital and doctors' bills totaling $462.80 
and the sick leave lost in the amount of $580. 50 (disregarding, of 


course, the total time lost by the appellant). (J. App. 65, 66). 


Thus, in addition to the pain and suffering, discomfort, per- 


manency of the injury and other elements which were called to the jury's 





attention, there was the specific sum of $1, 053.30 special damages. 
The jury's verdict was in the amount of $1, 700. 00. Obviously, there- 
fore, apart from the special damages, the jury awarded less than 
$650.00 for pain and suffering and for permanent disability, to say 
nothing of the long period of time appellant was totally disabled. It 

is respectfully submitted that this verdict is grossly inadequate and 
should not be permitted to stand. | 





Appellant recognizes the general proposition of law stated in 
. Rankin v. Shayne Bros. Inc., 234 F 2d 35, (U.S. App. D.C.), that 
this Court generally will not grant a new trial solely on the ground 








of inadequacy of a jury verdict. This general rule, however, must 


yield to the circumstances of a given case and to facts which may exist 
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from which there may be imputed to a jury a disregard of their duties 
or a disposition to decide a case in a manner inconsistent with the 


facts, or contrary to the court's instructions. 


Thus, in the motion for new trial which was filed in this case, 
appellant contended, and does now contend on appeal, that the verdict 
of the jury was grossly inadequate due to (1) the failure of the jury to 
. follow the court’s instructions with respect to damages, (2) error of 
law committed by the court in limiting plaintiff's damages for loss of 
| earnings or earning ability to the amount of thirty days sick leave, 
thereby impliedly informing the jury that appellant was in fact paid 
_ for the entire period of his absence from work, (3) refusal by the 
trial court to instruct the jury that appellant was entitled to recover 
- damages based on his inability to work for approximately 20 weeks, 

' and (4) influence on the jury created by a newspaper article quoting a 
local judge's criticism of juries for excessive verdicts, which the 


jurors announced at the close of the case that they had read and resented. 


It is clear, therefore, that appellant in asking for a new trial on 
the ground of inadequacy of the verdict is not relying on the bare fact 
of the amount of the verdict, but rather on facts and circumstances 


which lend color to the contention. 


Erroneous instructions on the measure of damages resulting 
in excessive or inadequate verdicts necessarily present grounds for 
setting aside a verdict for inadequacy. See Chesapeake & Ohio Railway 
v. Kelly, 241 U. S. 494, 496. That this is the case here is clear from 
the discussion under Point I. If appellant's loss of earnings is a 
proper measure of damages, as it clearly is under the majority rule, 
then this item alone exceeds the total amount of the verdict and the 


error of the lower court renders the verdict inadequate. 


Apart from appellant's claim for loss of earnings, it is difficult 
to justify the adequacy of an award of $1, 700.00 to one who has suffered 
a permanent injury, resulting in hospitalization for a period and total 
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disability for 20 weeks with special damages of more than $1, 000. 00, 
to say nothing of pain and suffering. Many cases can be cited where 
courts have declared verdicts to be inadequate. To recite the facts 

of each of these cases would serve no purpose but toiclutter this brief 
as necessarily each case must stand upon its own facts and must be 
determined by the court independently. To appellant, it is submitted, 
the verdict in the present case is shockingly low. That the trial court 





believed that the injuries and damages warranted a much larger verdict 
is demonstrated by the fact that although he made every effort to settle 
this case, he did not feel that an offer of settlement in the amount of 
$3,500.00 was adequate, and would not recommend it. (J. App. 20). 


Can it be said, therefore, that, having found for the plaintiff, 
the jury followed the court's instructions with respect to assessing 
damages? Or did it disregard its obligation with respect thereto 
for some possible reason. It is submitted that the inadequacy of the 
verdict may be explained, and the reason found, in the remarks of 


the juror at the close of the case. 


After the verdict had been returned, one of the jurors addressed 





the court on behalf of the jury to remark as follows: 


"Juror No. 12: On behalf of the jury, and at least 
for myself I appreciate your remarks, because 
last Sunday some remarks at least were alleged 
to be made by members of the bench of this Court 
as to the competence of jurors, and I think your 
remarks are well taken, and we appreciate them, 
because we aren't the dregs in the bottom (of the 
barrel." 


The juror's reference was clearly to an article which had appeared in 
the Sunday Star in which certain members of the United States District 
Court and Bar had criticized the quality and competency of local juries, 
one Judge in particular stating that ''the deterioration of juries now is 
evidence in excessive verdicts." (J. App. 5-A) Apparently the jury 


in the present case, resenting such statement, and being aware 
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of the criticism levelled at it, made certain that it did not return a 
verdict for which it could be criticized as being excessive. That this 
‘is the actual fact appellant does not know, nor can it be proved. But 
it is clear that the jury had been subjected to criticism directed speci- 
fically to the size of the verdicts returned and that such criticism 

had come to the attention of this jury who were strongly conscious 
thereof and resented being classified as "dregs in the bottom of the 


barrel."" Having been subjected to criticism by a member of the very 


judicial tribunal in which the jury was sitting, can it be said that the 
smaliness of the verdict in the present case was a mere coincidence. 
It is submitted that sufficient basis exists to hold that the verdict of 
the jury was not based wholly and entirely upon the evidence and upon 
the court's instructions free of all passion, prejudice and outside 


influence. 


In Styles v. State, 59S. E. 249, 129 Ga. 425, the jury, after 
they had been impaneled and before all the evidence was in, read 
copies of a daily newspaper which contained an editorial quoting the 

‘Solicitor General of the State.. The main topic of the editorial was 
condemnation of the jury system as it pertained to criminal justice 
in the United States. No mention was made of the case on trial, nor 


was the article aimed at the defendant. 
The Georgia Court, in ordering a conviction reversed, stated: 


"It is insisted that the defendant could not have 
been injured, because the article did not make 
reference to the particular case on trial. The 
fact that the case is not specially named does 
not necessarily deprive the argument for con- 
viction, as contained in the editorial, of its in- 
jurious effect. The argument made no excep- 
tions and was addressed to all prosecutions in 
murder cases which in general terms embrace 
the case under consideration. The subject of 


the editorial was of the same class as the subject 
of the case on trial. (emphasis supplied. ) 
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The Court went on in dealing with the relation of the article to 
the case on trial: 


", . . the editorial complained of dealt with a subject 
so related to the case on trial as to make its references 
applicable to that case, and because of its argumenta- 
tive character and its tendency, through appeals to 

the emotions and passions of jurors, to displace the 
"There is no doubt, however, that the reading of 


! | element of impartiality in the minds of the jurors, it 
| was harmful to the accused, in that it tended to 
7 deprive him of a fair and impartial trial." 
. In People v. McCoy 12 Pac. 272, 71 Cal. 395, an editorial in a 
) newspaper was condemnatory of the administration of justice in criminal 
newspapers by jurors while engaged in the trial 





actions in the courts of the country. No reference was made to the 
particular case at trial. The court in ordering a new trial because of 
possible influence on the jury stated as follows: 


of a cause is an inattention to duty which ought to 
be promptly corrected; and, if the newspaper con- 
tains any matter in connection with the subject 
matter of the trial which would be at all likely to 
influence jurors in the performance of duty, the 
act would constitute ground for a motion for a new 
trial." | 





It will be noted that the utterances held objectionable in Styles v. 
State, supra, were made by the State Solicitor General. In the present 
case the remarks read by the jury were made by a member of the very 
court in which the jury was sitting. Needless to say, remarks made 
by persons of some authority are entitled to great weight. That the 
jury in the present case were keenly aware of the remarks is beyond 


question. 


Where it is apparent that a juror has read an objectionable 
article, courts are not disposed to analyze or seek to determine just 
what problematical effect this unwarranted matter had on the jurors' 
mind. Presumption of injury exists. See McKibben v. Philadelphia 
& Reading Ry. Co. 251 F. 577; Renfroe v. State, 728.E. 758. 
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‘Trohey v. Chicago City Ry. Co. 168, Ill. App. 1, 7. Compare 
Watson v. United States (U. S: App. D.C.) decided May 3, 1956. 


As was said in Bobb v. State, 163 Pac. 259, 18 Arizona 505, 

"it is claimed that a jury in this case could not honestly or intelligently 
have returned any other verdict than the one they did, and therefore 
this court should affirm the judgment. It is difficult for this court 
to say what the verdict of the jury might have been if they. . . had 

not read the newspaper article." See State v. Pierce, 159 N. W. 

1056, 178 Iowa 417. Grant v. Varney, 40 Pac. 775, 21 Col. 329. 


It is respectfully submitted, therefore, that, apart from the 
_ ground presented in Point I, appellant is entitled to a new trial for 
the reasons stated. If, as appellant contends, the jury's verdict was 
| subject to challenge because of improper prejudicial effect of the news- 
' paper article, prejudice in fact being presumed, then it is no answer 
to argue that the verdict of the jury was low because it represented a 


possible compromise. 


Apartfrom the fact that the question of liability was contested, 
_ there is nothing in the record to indicate that the verdict of the jury was 


the result of a compromise. 


As a matter of guidance to the jury, the court in its charge referred 
to a photograph introduced by the plaintiff (Plaintiff's Exhibit 4-B) which 
significantly bore out plaintiff's version of the accident. (J. App. 64) 

The Jury's verdict was in accordance therewith. 


Ill. 
SCOPE OF THE NEW TRIAL 


Appellant respectfully submits that the issues raised by this 
appeal require the granting of a newtrial. In its discretion, this 
Court has the power to limit the new trial to the issue of damages 
only, the issue of liability having been determined. Appellant res- 
pectfully suggests that a new trial be so limited. 
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As the Supreme Court said in Gasoline Products Co. v. Champlin 
Refining Co., 283 U.S. 494, if the issues in a case are separable, a 
partial new trial may be granted. If the issue to be retried is so 
distinct and separable from the others that a trial of it alone may be 
had without injustice an appellate court may direct a retrial of only 
such separable issue. Thecriterionis, how may the ends of justice 


best be served. United States v. City of New York, 186 F. 2d, 418. 


The sole issue raised by this appeal is one of damages. That 
issue is not so interwoven with the issue of liability to prevent sub- 


mission to a jury of the former without submitting the latter issue. 


As was said in Yates v. Dunn, 11 F.R.D. 386 (D.C. Del.) 
"Defendant, here, has had a fair trial on the issue of liability and it 
would be, I think, obviously grossly unfair to plaintiff, as well as 
contrary to the spirit of Federal Rule 59, to require a retrial of the 
question of defendant's culpability which has already been decided by 
the jury in plaintiff's favor. Moreover. . . a grave injustice would 
occur to a plaintiff if, having submitted the question of liability to a 
jury, and having obtained a favorable verdict, a plaintiff should be 


compelled to risk another trial, with a possibility of an adverse verdict, 


solely because the jury failed to take into consideration all of the elements 
of damage as clearly instructed by the Court." See also Dodson v. 
Baker (D.C. Ill.) 1 F.R.D. 368, and the Appendix to that decision. 


It is submitted, therefore, that appellant should be granted a 
new trial and that this Court in its discretion limit the issue of the new 
trial to that of damages. Should this Court not feel|that the issue 


should be so limited then, of course, appellant prays for a complete 


new trial. 
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CONCLUSION 


For all of the foregoing reasons appellant respectfully submits 
that the judgment of the lower court should be reversed. 


BERNARD MARGOLIUS 
CARLETON U. EDWARDS, I 
RALPH H. DECKELBAUM 


1000 Vermont Ave. 
Washington 5, D.C. 


Attorneys for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


253 [Filed June 8, 1954] ! 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BERNARD GEFFEN 
4314 Kaywood Drive 
Mt. Rainier, Maryland 


Plaintiff, 
vs. C. A. No. 2452-54 


HENRY WINER 
9524 - 30th Street, N. W. 
Washington, D.C. 


and 
LOUIS WINER 


3220 Connecticut Avenue, N. W. 
Washington, D.C. 


me a um a ee ee ee ee ee Se Se eee” 


Defendants 


COMPLAINT FOR DAMAGES 


1. This Court has jurisdiction by reason of the fact that the 
amount in controversy is in excess of Three Thousand Dollars ($3, 000. 00). 

2. Onor about April 24, 1954 the Plaintiff, a member of the 
Metropolitan Police Department, then engaged in the discharge of his 





official duties was operating his Police motorcycle ina northerly 
direction on Wisconsin Avenue, N. W., Washington, District of Colum- 
bia south of the intersection of P Street, N.W., said Wisconsin Avenue 
being sufficiently wide for two lanes of moving vehicles in each direc- 
tion. Said motorcycle was in the right lane of traffic next to the curb line. 
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2 
3. At said time and place the Defendant, HENRY WINER was 


operating a truck owned by the Defendant, LOUIS WINER, in a north- 


erly direction on Wisconsin Avenue in the lane of traffic next to the 
center line of said street. 
4. At the time and place aforesaid, said truck was operated by 
the defendants in a negligent, careless and reckless manner and in 
violation of the traffic rules and regulations of the District of 


- Columbia then and there in full force and effect, and did without 


warning or signal to other traffic and without regard to the safety 
of other vehicles upon the roadway, turn said truck from the left lane 


to the right lane and into the side of the motorcycle being operated by 


the Plaintiff. That, by reason of said negligent, careless and reckless 
operation of said truck by the Defendants there was a collision between 
the said truck and said Plaintiff's motorcycle. 

2. As the result of the aforesaid, the Plaintiff was thrown from 
his motorcycle causing him to suffer and sustain severe and painful 
injuries of a permanent nature in and about the body, legs, head and 
back including a fracture of the foot, all of which caused him and will 
continue to cause him to suffer great bodily harm, pain, anguish and 
suffering. Plaintiff was hospitalized for a period of time and was unable 
to carry on his employment for a long period of time and was otherwise 
incapacitated and incurred and will continue to incur expenses and suffer 
losses in connection therewith. 

WHEREFORE, the premises considered: 

The Plaintiff demands judgment against the Defendants and each 
of them in the amount of Twenty Thousand Dollars ($20, 000.00) and . 
costs. 

PLAINTIFF DEMANDS A JURY TRIAL 

/s/ Bernard Margolius 
/s/ Carleton U. Edwards II 


/s/ Ralph H. Deckelbaum 


Attorneys for the Plaintiff 
* * * 
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[Filed June 28, 1954] 
ANSWER 
FIRST DEFENSE | 
The defendants admit that the amount of this suit is in excess of 
$3, 000. 00; that they are without information or belief sufficient to either 
admit or deny the allegations contained in Paragraph 2 of the Complaint; 





they admit that their truck was being operated by the defendant Louis 





Winer in a northerly direction on Wisconsin Avenue; they admit that 
an accident occurred between their vehicle and the motorcycle ope rated 
by the plaintiff; they deny each and every allegation of negligence con- 
tained in the Complaint; they are without information or belief sufficient 
to either admit or deny the allegations with respect to the plaintiff's 
personal injuries or financial losses; they deny each and every other 
allegation contained in the Complaint. | 
SECOND DEFENSE 
Further answering the Complaint, these defendants state that: 
the accident of which plaintiff comphins was contributed to by his own 
negligence in that he operated his motorcycle without keeping a proper 
lookout and in violation of the traffic and motor vehicle rules and 





regulations at that time in force and effect. | 
GALIHER & STEWART 

By /s/ Richard W. Galiher 
/s/ Julian H. Reis 
Attorneys for the Defendants 
[SERVICE] | 


[Filed May 17, 1956] 
PLAINTIFF'S PRAYER #1 
The jury are instructed that the uncontradicted evidence in this 
case is that the plaintiff, as a result of the injuries sustained in the 





collision with the defendant's truck was unable to pursue his occupation 
as a police officer from April 24, 1954 to September 14, 1954, when he 


| 
| 
| 
| 
| 
| 
| 





4 
. returned to light duty, a period of 20 weeks and 3 days; that his salary 
during that period of time was at the rate of $4,990 per year, or $96. 75 
per week, amounting to a total of $1, 983 for the period of time during 
which he was unable to work. If you find in favor of the plaintiff, you 
shall take into consideration in determining the amount of damages to 
be awarded plaintiff, said sum of $1,983, representing the reasonable 
value of the time lost by the plaintiff, in addition to the other elements 
- of damages upon which you are to base your verdict. 
/s/ Denied 


253 [Filed May 17, 1956] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 15 day of May, 1956, 
before the Court and a jury of good and lawful persons of this district, 
to wit: 
[LIST OF JUROR'S NAMES] 

' who, after having been duly sworn to well and truly try the issues between 
Bernard Geffen, plaintiff and Henry Winer & Louis Winer, defendants, 

- and after this cause is heard and given to the jury in charge, they upon 
their oath say this 17th day of May, 1956, that they find the issues 
aforesaid in favor of the plaintiff and that the money payable to him by 
the defendants by reason of the premises is the sum of $1, 700.00. 

WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendants the sum of $1, 700.00 together with costs. 
. HARRY M. HULL, Clerk, 
By /s/ R. H. Pledger, Jr. 
Deputy Clerk 
By direction of 
Judge Alexander Holtzoff 
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[Filed May 25, 1956] 
MOTION FOR NEW TRIAL ON ISSUE OF DAMAGES ALONE 
Plaintiff moves the Court to set aside the verdict entered in this 
action on the 17th day of May, 1956, and to grant plaintiff a new trial 
on the issue of damages alone, and assigns the following reasons in 





support of said motion: | 

1. The amount of the verdict was grossly inadequate. 

2. By their verdict it is apparent that the jury failed to follow 
the Court's instructions with respect to damages. | 

3. The amount of the verdict was grossly inadequate and such 
inadequacy was due to error of law on the part of the Court in denying 
plaintiff's Prayer No. 1, pertaining to the measure of damages. 

4. The amount of the verdict was grossly inadequate and such 
inadequacy was due to error of law on the part of the Court in limiting 
plaintiff's damages for loss of earnings or earning ability, to the amount 
of 30 days "sick leave", as this impliedly informed the jury that plaintiff 
was paid for the entire period of absence from his work due to the acci- 
dent. 

5. The amount of the verdict was grossly inadequate and such in- 
adequacy was the result of, and the deliberations of the jury were in- 





fluenced to some degree by a recent newspaper article which appeared 
in the Washington Sunday Star, on Sunday, May 13, 1956, which was 
but two days before the trial of this case started, in which article one 
of the Judges of this Court was quoted as having criticised local juries 
for their excessive verdicts. That the jury was aware of this article 
was made clear by the comment of one of the jurors after the return of 
the verdict indicating his and the other jurors displeasure at such 
criticism. A copy of the article is attached hereto and made a part 
hereof. 
Respectfully submitted. 
/s/ Bernard Margolius 
/s/ Carleton U. ‘Edwards, I 


/s/ Ralph H. Deckelbaum 
Attorneys for Plaintiff * * * 
[CERTIFICATE OF SERVICE] | 
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Evening Star - Sunday - May 13, 1956 


[Filed May 25, 1956] EXHIBIT 
BARBI 
D. C. JURY QUALITY FALLS WITH FLIGHT TO SUBURBS 


Kirkland and Rhyne See Deterioration, But some 
Judges Find Panels Good | 


By Howard L. Dutkin 





The quality of current Washington juries -- reflecting the flight 
to the suburbs by many middle and upper-class families -- is causing 
concern among some judges and court officers. Others feel the problem 
is not yet acute. | 

Col. E. Goring Bliss, secretary of the jury commission, fears 
a serious shortage of qualified jurors if the present exodus continues. 





District Judge James R. Kirkland says deterioration already 
is evident. Recently, for the first time in six years, he had to set 
aside a jury finding in a civil case because he said, it was altogether 
contrary to the evidence. | 

Judge Kirkland's viewpoint is shared by Charles S. Rhyne, presi- 
dent of the District Bar Association. Mr. Rhyne advocates, for 





complex cases, adoption of the New York system where special "blue 
ribbon" juries are selected from the business and professional classes. 
Jury Was Befuddled | 

Judge Kirkland declared the deterioration of juries now is evident 
in "excessive verdicts" and failure to follow evidence. 

He told of a recent case involving complex financial transactions 
in which a befuddled jury heard for six weeks and then was unable to 
agree on a verdict after four days of a deliberation., A companion case 
was settled in Baltimore in half the time with a verdict, Judge Kirkland 
said. | 

One evidence of depreciation, he said, is the too-informal garb 
worn by panel members. | 

The primary source of prospective jurors is the jury list of 
about 45,000 names selected at random by the commission, from the 


city directory. The list is kept up with additional names added as jurors 


complete their tour of duty. 
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Persons selected are sent questionnaires at the rate of about 3, 000 
7 a month to determine their fitness for jury duty. They are asked, among 
other things, whether they have ever been convicted of a crime involving 
-moral turpitude. They are asked their citizenship status, occupation 
| and place of residence. 
Interviewed Upon Occasion ) . 
When the commission deems necessary, prospective jurors are 
called in for personal interviews as an aid in achieving a responsible 
panel. 
The District Code provides in part that jurors shall be selected } 
“as nearly as may be from [the District's] intelligent and upright resi- 
dents." 
But most judges agree that there is far too much excuse-seeking ie 
from well-qualified citizens who feel a tour of jury duty will affect ad- 
versely their business or profession. 
District Judge Alexander Holtzoff, liaison judge between the courts 
and the jury commission, while agreeing that the number of better-qualified 
jurors will decrease with the trend to the suburbs, believes there always 
will be a sufficient number left to maintain high standards. 
He declared the present juries are the best in years and attributed 
this, in part, to "more careful screening of prospective jurors." - 
Suggestion Offered 
Both Col. Bliss and Judge Holtzoff agree that a juror's qualifi- 
- cation cannot be based solely on income or education. 
But, the judge and Col. Bliss shared the view that in general, and 
especially for the more complex cases, better jurors may be found in 
the educated, higher-paid group. | 
A solution, Col. Bliss said, would be to enlarge by Constitutional < 
Amendment, the jurisdiction of the present U.S. District Court for the 
District of Columbia to embrace the Metropolitan area, including nearby 
| Maryland and Virginia. 
This would allow the drawing of jurors from among the residents 
of those areas. But such a move would entail the broadening of the 
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District boundaries in an annexation move sure to be exposed in the 
nearby States. 

District Judge Luther W. Youngdahl is among a number of members 
of the bench and bar who see current jurors as qualified. 

Sees No Deterioration | 

District Judge Joseph C. McGarraghy agrees.' "I haven't seen 
anything to indicate any present or future deterioration, " he said. 

District Judge F. Dickinson Letts said he felt we've been getting 
good juries. I think it is a mistake to have only educated jurors. I 
think jurors should be selected without any plan." 





District Judge Edward A. Tamm said he has seen no evidence of 
deterioration. "I think a blue-ribbon system is undesirable, but I 
think some improvement could be made in the selection of juries. The 
Jury Commission is making progress." | 

District Judge Charles F. McLaughlin saw no problem. 

District Judge Richmond B. Keech said he feels juries now are 
particularly good. "Effect of the movement to the suburbs, he said, 
"may well manifest itself in time, but there is no sign of it yet". 

District Judge Edward M. Curran: "I don't think this is a problem 
because many names are available for jury duty. I don't think you 





have to be a college graduate to make a jury decision. I think blue- 


ribbon juries are improper." 











267 { Filed June 19, 1956] 
ORDER 
Upon consideration of the motion for new trial, it is by the court 
this 19th day of June, 1956, 
ORDERED, that the same be and is hereby overruled. 
/s/ Alexander Holtzoff 
Judge 
Copy mailed this 15th day of June, 1956, to Bernard Margolius, 
Esq., 309 Wire Building, Washington, D.C., Attorney for the Plaintiff. 
GALIHER & STEWART 
By /s/ Richard W. Galiher 


820 Woodward Bldg. 
Attorney for Defendant. 


268 [Filed July 3, 1956] 
NOTICE OF APPEAL 
Notice is hereby given this 3rd day of July, 1956, that Bernard 
Geffen hereby appeals to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgment of this Court entered on the 17th day 
of May, 1956 in favor of Bernard Geffen against said Henry Winer and 


Louis Winer. 


/s/ Bernard Margolius 
Attorney for Plaintiff 
1000 Vermont Ave. , N.W. 
Washington, D.C. 


Counsel for Defendants: 


Galiher & Stewart, Esqs. 
Woodward Building 
Washington, D.C. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed October 1, 1956] | 
1 Washington; D.C. 
May 15, 1956 


The above-entitled cause came on for trial before the Honorable 
ALEXANDER HOLTZOFF, United States District Judge, anda jury, at 
10 o'clock a. m. | 

APPEARANCES: | 

On behalf of the Plaintiff: BERNARD MARGOLIUS, Esq. 
On behalf of the defendants: RICHARD W. GALIHER, Esq. 


PROCEEDINGS | 


* * * * * | * * 





MR. GALIHER: We feel that this case is one that can go either 
way and I feel that a settlement of $3,500 would be a fair and reasonable 
settlement in this case for that reason. We have witnesses which I think 
will back up our man. | 





THE COURT: Of course, you have got to remember this: The jury 

would naturally favor a motorcycle policeman. | 
MR. GALIHER: On the other hand, Your Honor, there are some 

people who get on juries who dislike policemen intensely. I had justa 

7 case once before, -- | 
THE COURT: That happens. | 

MR, GALIHER: And I was surprised that they brought in a verdict 





for the defendant, a case where our man turned right in front of a police 
officer making a turn on a motorcycle. | 
* * * * * | * * 

13 THE COURT: Have you made any progress or shall we go to 
trial? 


MR. GALIHER: I think we had better go to trial. Mr. Margolius 
is still up in five digits. | 
MR. MARGOLIUS: I reduced mine to $10, 000, 


THE COURT: What are you willing to do, Mr, Galiher? 
MR. GALIHER: I told Mr. Margolius that I thought a fair figure 








8 
for settling this case -- I don't have the authorization but I would be 
willing to recommend it to my people — its $6,000. 

MR. MARGOLIUS: I think that is too low, Your Honor. I think 

the type of injury that it is and the length of incapacity after the accident 
indicates the type of injury that it is -- 21 weeks of total incapacity -- 
I think, that is out of line. | 

THE COURT: I think you are both getting within reason. 

MR. MARGOLIUS: Iam trying to be reasonable. If the Court 
felt I ought to reduce it to four figures, I told Mr. Galiher I would re- 
duce it to $9, 999. 

THE COURT: What are you willing to do? Do you want me to im- 
panel a jury? 

14 MR. MARGOLIUS: I won't take $6,000, Your Honor. 

THE COURT: What will you take? 

MR. MARGOLIUS: I would have to talk to my client because the 
last I had was not even $6, 000. 

THE COURT: He has said $6,000. 

MR. MARGOLIUS: I think it should be $10,000 or very close to it. 

MR. GALIHER: I think we had better impanel a jury. 

MR. MARGOLIUS: Of course, I would like to hear Your Honor's 
views, if you have any. 

THE COURT: Of course, I am not sure how strong the liability 
is here. 

MR. GALIHER: I think it is a case that can go either way, Your 
Honor, and that is why I felt the figure I gave was reasonable. 

THE COURT: If the man was disabled from work for over four 
months, that is something. Would you pay $7, 500 and would you take it? 

MR. MARGOLIUS: I will talk to my client. 

THE COURT: Would you recommend it? 

MR. MARGOLIUS: At that figure, I would like to leave it up to him, 
frankly. 

MR. GALIHER: If counsel would tell me that such a figure is 
acceptable to his client, I will recommend it to my people. 
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15 Will you please bear this in mind, that I have a problem with my 
people in this case but I will do everything that I can to try to dispose 
of it. 

MR. MARGOLIUS: I will make a sincere effort. 
ae * * MK * xe 

16 THE COURT: How do you gentlemen stand? 

MR. MARGOLIUS: Mr. Geffen is willing to accept the figure sug- 
gested by the Court. 

MR. GALIHER: My client did not agree with my recommendation, 
Your Honor, and when that happens, dnfontunetely,| there is not anything 
you can do about it. 

THE COURT: Your client is entitled to his ady in court which 
will be gladly accorded to him. | 

We will proceed to impanel a jury. 

* x *K * * | x * 

17 THE COURT: * * * One thing more I notice is that one of the large 
items of special damages that you claim, Mr. Margolius, is the loss of 
earnings. I know from the Code that the question of sick leave for police 
officers is apparently governed by the Police Department regulations and 
I want to be apprised, gentlemen, as to whether there is any limitation 
on sick leave of a policeman if the leave is occasioned by an injury sus- 
tained in the line of duty. | 

MR. MARGOLIUS: The plaintiff tells me that they must use up all 
the sick leave that they have and if it is then in the line of duty, they go 





ahead and give it to you without any additional sick leave but you must 
use up your first 30 days. As in this case, he used;up 30 das. 

THE COURT: Then he is entitled to be paid for 30 days sick leave 
as an item of special damages because that is gone in case he should 
become sick later on but I do not think he is entitled to be compensated 
for the balance. | 

MR. MARGOLIUS: Our position is that he is, and that that is an 
element of damage. | 

THE COURT: On what theory? 
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10 “ 
MR. MARGOLIUS: On the theory the Defendant cannot benefit “ 
because he is paid. 
THE COURT: Iam going to rule that only the first 30 days isa i 
_ recoverable item and your objection is noted. 
* * * Because, as I understand it, everything in excess 
of the first 30 days is not charged against future leave or anything of e 
that sort. 
MR. MARGOLIUS: I will give you a definite statement from the 
department on that. 
THE COURT: Yes. Until you do, Iam not going to let you intro- ‘ 
duce proof of that item because I try to avoid this business of allowing 
proof to be introduced subject to being stricken out. 
* * * * * * * - 
WILLIAM FLEMING . 
called as a witness on behalf of the defendants, * * *: 
DIRECT EXAMINATION 
BY MR. GALIHER: 
Q. Your name is William Fleming? A. That is correct. ; 
Q. Mr. Fleming, where do you live at the present time? A. I 
live in Charleston, South Carolina. 
Q. And by whom are you employed in Charleston? A. Navy De- . 
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partment, Sixth Naval District. 

Q. Back in 1954, were you living and working in Washington, 
D.C.? A. I was. | 

Q. And did you have occasion to witness an accident between a 
motorcycle police officer on his motorcycle and a truck operated by 
Mr. Winer near the intersection of Wisconsin Avenue and P Streets, 
Northwest? A. I did. 

Q. Mr. Fleming, if I may direct your attention to this diagram on 
the board back here, this is Wisconsin Avenue going in a northerly direc- 
tion. This is the northbound street car rail. This is the southbound 
street car rail. The heavy dark lines represent the curb line on both 
sides of Wisconsin Avenue. This (indicating) represents P Street as 





11 


it comes into Wisconsin Avenue at this point, this being the south curb- 
line coming around and this being the north curb line of P Street. 

With that diagram, can you tell us if you were riding in an auto- 
mobile and if it was traveling on one of those streets that I have just 
identified? A. I was riding in an automobile which was traveling 
west on P Street. | 
Q. Approaching -- A. Approaching Wisconsin Avenue. 

Q. That would be P Street here (indicating)? A. That is correct, 
sir. : 
Q. Will you tell us, please, what, if anything you did as you ap- 
proached Wisconsin Avenue? A. As we approached Wisconsin Avenue, 
22 I was a passenger in my automobile which my wife was driving. 
I heard sounds of people yelling and we were stopping for the stop sign 
there. 
I looked to my left and I saw this collision just/as it had taken 
place so my wife stopped the car. I got out and ran across the street 
and I was one of the people who helped to lift the truck and who raised 
it so that the policeman could be removed from it. 
Q. Can you tell us, please, where the truck was ‘ ? Would you like 
to come down here to this diagram? A. Yes, Sir. 
Q. Would you like to use this pointer and I suppose if you stood 
here (indicating) it would be better. 
* * * Q. Would you point again, if = of P Street is 
shown, to the position of your car at the time you saw this accident? 


~~ 


A. Lwould say it was approximately up in here (indicating). 
THE COURT: Suppose that be marked with a dross, if that is 
agreeable to both counsel and mark it with your initials. 
Mark the spot that you just pointed to with your initials. 
23 THE WITNESS: I would say I was about in here, Your Honor. 
BY MR. GALIHER: | 
Q. Would you tell us the location of the vehicles as you noticed 
them? A. I would say that the truck had turned slightly to the right 
but east of the tracks located approximately like that (indicating) 
| 


| 
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with its front and about four feet from the curb. 
* * * Q., Would you use one of those models and put it.in the 





- position that you have indicated the truck was when you saw it? A. 
All right, sir. I would say that the truck stopped in a position approx- 
imately like that, Your Honor, the motor vehicle. 

oe bs * * ss * x 

THE WITNESS: The truck stopped in approximately the position 
that I have marked. The motorcycle was across its rear end with the 
policeman pinned underneath the truck. 

THE COURT: Will you repeat your answer? 

THE WITNESS: The truck stopped in the position approximately 

24 the way I have put the automobile. The motorcycle was pinned 
under the right front wheel of the truck with the motorcycle policeman's eI 
leg pinned underneath the wheel between the truck and the motorcycle. 

BY MR. GALIHER: 

Q. What is your best recollection as to the distance the right 
front part of the truck was from the east curb as it curved around and 
also the distance the right rear of the truck was from the east curb? 

A. I would say the front part of the truck was approximately four feet 
from the curb and the rear approximately five feet. 

Q. Were both of these vehicles in motion or any one of them in * 
motion at the time you first noticed them? <A. At the time I first noticed 
them, they were coming to a stop. The collision had taken place. 

* * * 2 * * * 

Q. Mr. Fleming, can you give us any idea as to your recollec- 
tion as to the distance the left-hand side of the automobile was from the 
first car rail? That would be the east rail of the northbound street car. 

A. The exact distance [am not certain of. However, Iam certain that 

25 the entire vehicle was east of the rail. 

= a. CROSS EXAMINATION 

BY MR. MARGOLIUS: 

Q. Mr. Fleming, you have just testified that you first observed 

what you saw as a result of yelling? A. That is right, sir. I heard 


noise. 
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Q. Have you any idea where that noise came from? Was it from 


bystanders? <A. It sounded as though bystanders were yelling. 


Q. Did you observe any bystanders? <A. No, | sir, I can't say that 


I did. | 
Q. Did you hear the roar of a motorcycle? Did that attract your 
attention to the scene? A. No, sir, I wouldn't say I specifically heard 
the noise of a motorcycle. | 
Q. Did you hearaclash? A. I did hear a clash, yes, sir. 
Q. Did that attract your attention to the scene or was it the yelling? 
A. I think it was the yelling but it occurred approximately at the same 
time. | 
Q. So that when you first looked, the clash had already taken 
place? A. The impact had taken place, that is correct, sir. 
26 Q. And I think you said that the vehicles were coming to a stop? 
A. That is correct, sir. i 
Q. Did you see the vehicles in motion, actually in motion at any 
time? A. I would say just barely. | 
Q. What was that motion, Mr. Fleming? A. | You mean the di- 
rection, sir? | 
Q. No, what kind of motion did you see? Can'you describe it any 
more than just saying that the vehicles were in motion? A. They were 
coming toa stop. That would be about the best I could describe. 
Q. Which way was the motorcycle pointed? A. The motorcycle 
was pointed north. | 
Q. Would it be fair to say that the motorcycle |was across the front 
of the truck? <A. It seemed to be caught at the moment I saw it. 





Q. Would you say, Mr. Fleming, or did you observe the police 
officer at the time you first saw the accident? A. I wasn't especially 
aware that he was a police officer at that moment. I saw him. 

Q. When you got to see him closer, he was wearing a uniform ? 
A. That is correct, sir. : 


* * * * * a: * 


Q. Mr. Fleming, was he off or on the motorcycle, that is what 
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I was trying to getto? A. Yes, he was on it. 


Q. He was still on the motorcycle? A. That is correct. 


4 


Q. Isn't it a fact and you haven't said anything to the contrary but 
‘I just want to establish this: Isn't it a fact that the truck pushed the 
motorcycle along the street? A. They seemed to be moving together, 
yes, sir. 
Q. Where was it that Mr. Geffen, that is the name of the police 
officer, where was Mr. Geffen's leg in relation to this wheel that you 
: said that you saw when you came over? A. It appeared to me to be 
caught between the wheel and the motorcycle. 
Q. Between the wheel and the motorcycle? A. That is correct. 
Q. Was it up off the ground, that is, in a position like this, rais- 


ing my left leg? A. I would say it was, yes. = 
Q. Do you recall whether or not it was between the wheel and the . 
28 fender of the truck? <A. I couldn't say specifically, sir. If I could 


say something -- it seemed to me that the major thing to do at the mo- 
ment was to get the truck lifted and get him out fromunder it. 

Q. No question about that and you did help remove the officer? 
A. That is correct. 

Q. Was the truck moved, Mr. Fleming? A. You mean while I 
was there? ~ 

Q. Atthe time. What Iam trying to find out from the time that 
you saw the truck come to a stop until the time when the officer was 
removed from the point where you saw him, was the truck moved either 
forward or backward? A. No, sir. 

* x BS * ak * 

Q. Mr. Fleming, I have just one or two more questions. Did 
you hear the application of brakes before you looked around or at the 
time you looked around? <A. I couldn't say I did specifically, sir. 

Q. You have no recollection of that? A. That is correct. 

29 Q. The direction of the car that you saw which was in contact 
with the motorcycle, you say was at an angle, is that right? A. That 





is correct. 
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Q. And from the time that you first saw it until it came to a com- 
pleted stop, did it continue in a straight line at that angle? A. I would 


say more or less. 





Q. What do you mean by that? A. I would say practically a 
straight line, sir, possibly a slight angle to the right, to the east. 


Q. Did you observe any skid marks, Mr. Fleming ? A. Isaw 


none, sir. 

Q. Did you look for any? A. No, sir. 

cas * * * ak 

31 BERNARD GEFFEN 
a witness called in his own behalf, being first duly s 
ined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MARGOLIUS: 


* 5d * * * 
32 Q. You are a member of the Metropolitan Pol 
that right? A. Yes. 
* ak aK cs x 


worn, was exam- 





| 
| 
| 
* * 


ice Department, is 


* * 


Q. You were involved in an accident on April 24, 1954, is that 


right? A. Yes, sir. 


Q. On Wisconsin Avenue? A. Yes, sir. 


Q. When did you first get on Wisconsin -- what time did that acci- 
dent occur, Mr. Geffen? A. About 4:30 that afternoon. 
Q. What was the weather that day? A. Cloudy but clear. 


33 Q. Were the streets dry or wet? A. Dry. 





Q. When did you first get on Wisconsin Avenue prior to the 


accident? A. AtN Street. 


Q. What happened on N Street? A. AtN Street, I helped an 
elderly lady across Wisconsin Avenue and then I proceeded north on 





Wisconsin Avenue after helping her or assisting her 


‘cross the street. 


Q. You were riding a motorcycle at that time ? A. Yes, sir. 


Q. Which way? You say you proceeded north? A. On Wisconsin 
| 


| 
| 
| 
| 
| 
| 
| 


Avenue. 











sin Avenue from 4 to 6:30 at night, a rush-hour assignment. 


34 
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Q. Where were you going to first? A. I was patrolling Wiscon- 











*x * * * * * * 


Q. Where, on Wisconsin Avenue in relation to the car tracks were 


- you operating your motorcycle? A. I was operating my motorcycle to 


35 


36 


the right of the street car tracks. 

ak aK oe a ss aK ak 

Q. Was there any traffic, Mr. Geffen, on the highway, on the 
street going north on Wisconsin Avenue other than the Winer truck? 
A. No, sir. 

Q. When did you first see the Winer truck? A. Some time after 
I crossed O Street I observed a truck to the left approximately two or 
three feet from the line of tracks. de 

Q. In relation to the right curb line of Wisconsin Avenue going 
north, how far were you riding away from the right curb? A. Approx- 
imately seven or eight feet. 

Q. And how far was the truck to you left? A. About four to five 
feet to my left. 


sa * XK * * * * 
Q. What is the situation or what was the situation at that time with 
respect to parking on the street, on the east side of Wisconsin Avenue ? . 


A. There was no parking from 4 to 6:30 p.m. in the evening. 

Q. Other than the 4 to 6:30 p.m., is parking allowed along Wis- 
consin Avenue there? A. It is. 

THE COURT: I want to go back to a point that you brought out. 
What was the distance between your motorcycle and the truck? 

THE WITNESS: Approximately about four to five feet. 

BY MR. MARGOLIUS: 

Q. Apart from your distances that you say that you were from 

the curb and the truck was from you, are you able to say, from recol- 


lection, whether or not the truck was or was not on the car tracks? 
A. I couldn't state offhand whether the car was on the track or not but 
I know if there was a car parked along the curb I would have passed the car. 
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Q. In other words, you were to the left of any space provided 

for cars to park? A. Yes, sir. | 
Q. In your own way, Mr. Geffen, tell us what happened, will you 


please? 
* # * X * 1 ok * 
37 A. Isaw this truck. When I crossed O Street! I observed this 


truck traveling along the left side of Wisconsin Avenue along the street 
car tracks and I proceeded up with the truck approximately 20, 22 
miles an hour traveling a straight path. When abouta car length or 
car length and a half from the intersection of Wisconsin and P, the truck 
made a sudden right turn directly in front of my path of travel causing 
me to try to go around the truck and before I could do anything, I heard 
this crash and I was shoved on the right side of the motorcycle approx- 
imately six to eight feet before we came toa complete stop. 
Q. Did you get a chance to turn your motorcycle at all before 
the crash? A. There was no time at all. 
Q. Did you move it at all to the right or left?) A. I may have 
moved it to the right. : 
Q. How far would you have moved it to the right before the crash, 
ifat all? A. About one or two feet, that is about all. 
38 Q. What part of your motorcycle was struck? A. The left 
middle, around the crash bar of the motorcycle. ! 
Q. The jury doesn't know anything about the crash bar of a motor- 
cycle. Will you describe that very briefly? A. A crash bar in sort 
of a half moon effect on the motorcycle. It starts in the center of the 
motorcycle and goes around to the bottom of the frame of the motorcycle. 
In case the motorcycle goes down, it is about a foot'from the ground and 
it keeps you from being pinned on the motorcycle. | 
Q@. Where did that crash bar come in contact with the truck? 
A. With the right front of the truck. 
Q. Were you thrown or knocked off the motorcycle? A. No, I 
was not. 
Q. What happened to you? A. My left foot was caught between 
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the front tire and the front fender of the right side of the truck. My 
motorcycle was thrown to the right side on the ground. I straddled the 
motorcycle and was shoved approximately six to eight feet. 
Q. Were you astraddle of the motorcycle at that time? <A. Yes, 


| Q. Where did your foot end up when you came to rest, your left 
foot? A. My left foot was lodged between the tire and the fender. 
39 Q. Would that be on the top of the wheel? A. About the top 
of the wheel. 
: Q. What happened to your body, if anything? A. My body was 
thrown forward and then snapped back. 
5 aK K a aK * aK 
40 Q. Did you experience any pain at that time when the leg became 
lodged between the wheel and the fender, Mr. Geffen? A. Yes, I did. 
I felt extreme pain like somebody took a stick or bat and bashed me 
across the ankle and the pain had gone straight up my left leg from my 
ankle to my hip and someone in the crowd had said to take off the 
shoe and the legging before it would swell up where they would have to 
- cut the pants or leggings and shoes. 
Q. Then they did remove it, is that right? <A. Yes, sir. 
Q. At that point, did the operator of the motor truck come out 
and say anything to you? A. No, he did not. 
Q. Did you hear him say anything to anyone else? A. No, I did 
not. 
Q. There came a time when you were removed by ambulance, is 
_thatright? <A. Yes, sir. 
Q. Where were you taken, Mr. Geffen? A. I was taken to 
41 Emergency Hospital. 


ac * * * « * * 


42 A. At Emergency, they placed me in the emergency room ona 


flat table and took off my clothes. At that time, my leg was causing me 
a great deal of pain and I asked one of the nurses if they could do anything 
for me and they said nothing at present. 





43 


44 


45 


46 
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About 15 or 20 minutes later, they had taken my clothes off and 


they wheeled me to the X-ray room and took X-rays 
ankle. 


* * * * * 


of my left leg and 


* * 


Q. What happened? What did they do for you after that, Mr. 
Geffen, A. They placed me up ina room and told me I was to remain 


there until one of the doctors came to see me. At about 8 o'clock that 


night, they sent me up to the operating room where 4 doctor placed a 


cast on my leg. 
Q. Was that Dr. Radice? A. That is correc 


Q. During the period of time prior to the time 


t. 
they placed the 


cast on, was your pain relieved any? A. No, my pain still persisted. 


Q. At that particular time, did you experience any other pain, other 
than in your leg? A. At that particular time, all I felt was pain to the 





leg and ankle. | 
Q. They did put a cast on you? A. They did. 
oe a bs * * 


* * 


Q. How long did you remain in the hospital, Mr. Geffen? A. I 


remained until May 5. 
Q. And you went in on April 24? A. That is| 


right. 


Q. During the period that you were in the hospital, can you de- 


scribe your physical condition with respect to pain and suffering? A. 


At the time I was given medication to ease the pain. 


my toe to about an inch or two inches below the knee 


|The cast was from 


and the leg at that 


time was swollen and I had a great deal of pain and : sain and a stiff- 


ness in the leg itself. 


Q. Were you in bed during that entire period of time? A. Yes, 


I was. 
Q. Were you permitted to leave the bed? A. 


| No, I was not. 


Q. In other words, all the conveniences or inconveniences were 
in the bed itself. You couldn't do anything out of bed, is that right? 


A. That is right. 


Q. You did receive sedation, however, medication for your pain? 
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A. Yes, I did. 

Q. Then you lefton May 5? <A. That is right. 

Q. Were you ambulatory? Were you able to walk at that time? 
A. Iwas able to walk on crutches but I wasn't permitted to put any 
weight on the foot itself. 

Q. When did they give you crutches? A. At the hospital. 

Q@. When? A. About two or three days prior to my leaving the 


hospital. 
Q. Did you walk around the hospital with crutches? A. No, I 
_ didn't. 

aK ae ss ac a ae ae 

53 Washington, D.C. 

May 16, 1956 

* * ae a ak * x 

D5 THE COURT: * * * While you are here, I want to ask you 


a question, Mr. Galiher. It was not my thought to invite you gentlemen 
to come to the bench for that but so long as you are here I will ask this: 
56 Your clients, as is their right, have rejected a suggested com- 

promise. However, are they willing to consider further or are you in 
position to state? 

MR. GALIHER: I was so disappointed I did not mention this to Mr. 
Margolius. The only authorization they would give was $3, 500. 

THE COURT: That would not do. I was going to say and the reason 
I asked the question was this: I am not convinced that you have a case 
of 100 percent liability. Therefore, it would behoove you to be willing 
to abate the amount discussed a little bit in order to get a settlement. 
However, I would not suggest $3, 500 because, if you are going to gamble, 
you might as well gamble for something more than that. 

MR. MARGOLIUS: After you hear all the evidence, I think you 
may have a different view. 

THE COURT: I have no preconceived notion but I can see, as the 
evidence is developing both from Mr. Geffen and from Mr. Fleming, 
that there may be some dispute. You know Wisconsin Avenue has only 
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one lane of traffic between the car tracks and the curb. It is a wider 


lane, that is my recollection -- I haven't driven over it for weeks -- 


but my recollection is there is only one lane of traffic between the 


car tracks and the sidewalk. That lane is broader 


than the average 


lane but it is not broad enough for two lanes. It is broader than the 


57 average lane. 


* * * * * 


61 


XK * 


THE COURT: * * * The specific question is this: If a person's 





salary goes on and his absence is not charged to leave, whether that 


is an item of loss. It is not a question of whether he should be penalized 


or the recovery should be diminished. To my way of thinking, that is 


the wrong way to look at it. 


The question is: Did he sustain any loss 


of salary? The Government employee who loses leave loses something 


62 because that has a cash value for which he is 


his connection with the service. 


* * * 


MR. MARGOLIUS: For the record, may this 
Exhibit 1 for the plaintiff? 


* 


* mm 


* * * 


MR. MARGOLIUS: We offer it in evidence. 


* 


* 


* * * * 
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BY MR. MARGOLIUS: 


DIRECT EXAMINATION (Resumed) 


paid when he severs 
| 


ok * 





plat be marked 


* a 


Q. Mr. Geffen, at the close of the session yesterday, we were 


talking, I think, about the time you got out of the ho 


A. Yes, sir. 


Spital, is that right? 
'30 years of age now. 


* bd 


Q. How old are you, Mr. Geffen? A. [am 
Q. Are you married, or unmarried? A. I am single. 
* * * * * | 

66 Q. Mr. Geffen, after you left the hospital, w 


was what, May 5? A. May 5d. 


Q. Where did you go? A. I went over to Mr. 


house in Colmar Manor, Maryland. 


hich I think you said 


and Mrs. Bartley's 
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Q. Who are they? A. Mr. Bartley is another motorcycle police 
officer. They are friends of mine. 

Q. How long did you remain with the Bartleys? A. I remained 
with the Bartleys approximately seven weeks. I left in the early part of 
July. 

Q. What particular reason did you have for going to the Bartleys 

instead of home? A. Iam single andI live in an apartment house on 
the second floor and they were kind enough to take me in to give me as- 
sistance. I wasn't able to take care of myself at that time. 

oe * a sd * * * 

68 Q. Over the period of time, without now referring to the notes 

_ for a moment, over a period of time from the time that the accident 
occurred until you were restored to full duty, how many times did you 

goto Dr. Radice's office in connection with your leg? A. Thirty 
times. 

* ae * * * ok * 

Q. That was after you were released? A. Yes, about June 10 
I saw Dr. Radice at his office. 

Q. They took an X-ray of your leg about that time, is that right? 
A. Yes, sir. 

Q. Did they remove the cast at that time? A. They removed 
the cast about a week later. 

Q. During this period of time you were using crutches, am I right? 
A. Yes, sir. 

69 Q. When they removed the cast about a week later what, if any- 
thing, did they do for you? A. They placed my leg ina whirlpool 
machine and gave me massaging and movement of my ankle and my 
calf to take the stiffness out of it. 

Q. What is a whirlpool machine, moving of water in the machine? 
A. Yes, sir. 

Q. How often did you get those treatments? How many times 
did you get those treatments? A. I got those treatments approximately 
about 30 times. 


4 
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Q. During this period of time in the early stages, Mr. Geffen, 
| were you able to stand on your leg that was injured? | A. No, I was 
not permitted to stand on my leg. | 
Q. How long did you use crutches? A. I used crutches until 
about August, about the middle part of August. 

Q. And how long were you able to put any weight on your leg? 
A. Until the beginning of August. Then I was permitted to put weight 
bearing on my leg. | 
Q. In other words, you were allowed to put weight on your leg? 

A. That is right. : 

70 Q. When you weren't able to put weight on the leg, what did you 
do with that leg? A. I had to bend the knee back and raise the ankle, 
a, | raise the cast up towards my back. | 
Q. After June, you didn't have a cast, did you? A. After June 





4, they removed the cast. | 
Q. Did you need any assistance in walking after they discarded 
the crutches? A. At times I didn't. | 
Q. What did you use? A. I used a cane. 
Q. How long did you need the assistance of the cans? A. Until 
I went back to full duty. | 
Q. When you say you went back to full duty, did you go back to 
anything less than full duty? A. Yes, Idid. About the middle of Sep- 
tember, they put me back to work light duty. ! 
Q. What does that mean? A. Office work, answering the tele - 


| 


phone, taking notes, filing reports, typewriting. 
Q. When you went back to full duty, that means on a motorcycle? 
A. Yes, sir. | 
THE COURT: When was that? ! 
THE WITNESS: That was about the first of October, Your Honor. 
71 BY MR. MARGOLIUS: | 
Q. Mr. Geffen, will you state for the Court and the jury what 
salary you were making in the summer of 1954? A. I was making 


- $4, 990. 
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THE COURT: What was the salary? $4,990 is the right figure? 
THE WITNESS: $4,990, yes, Your Honor. 
BY MR. MARGOLIUS: 

Q. That is the figure per annum? A. Yes, Sir. 

a XK a * aK * * 

TT Q. Is there anything about your leg or ankle today that is differ- 
ent in appearance than it was prior to the accident? A. There is. 

Q. Whatisit? A. It is swollen andI have pain. The leg becomes 

tired. 

Q. Iam talking about appearance now. A. It is swollen along 

_ the ankle. 

Q. In other words, your left leg is larger than your right leg? 
A. Yes, sir. 

Q. Did you go back to the clinic at any time after October 1, 1954 
with respect to your leg? <A. Yes, sir. 

Q. And roughly when was that? A. That was in the period, off- 
hand they were periods of a month or two months I went up once or twice 
to see Dr. Dean who advised me to soak my leg. The last time I went 
up was about January of this year for heat treatment. 

Q. What did he do? A. He gave me a heat treatment to the left 
ankle. 

Q. Did he send you any place? A. He sent me to Dr. Radice's 


78 office where they sent me to Emergency Hospital to get X-rays 
taken of the left ankle. 
Q. And those X-rays were made in January of this year? A. Yes 


? 


Q. Mr. Geffen, do you feel that your leg is any different today 
than it was, let us say, a yearago? A. Yes, sir. 

Q. What do you feel about it? A. I feel that after walking a dis- 
tance, my leg gets tired. 

Q. No, I mean is that any different today than it was, let's say, 
a year ago or is it the same or better or getting worse? A. It is about 
the same. 
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Q. Are you conscious of any restriction in any part or any move- 

ment of your foot? A. Yes, sir. | 
Q. What is that? A. The up and down ntvunwe of the foot, 

like when I shift my clutch I have to move my ankle up and down or 
walking up or down stairs. ! 
Q. You mean extend your foot? A. Yes, sir. 

Q. Did you ever have any trouble with the leg before the accident 

or that ankle? <A. No, sir. 


* * * * * | * * 
| 


80 Q. Put on the map here this automobile at the point where Mr. 
Winer made his turn to the right immediately before the collision. Will 
you do that? A. Yes, sir. | 

Q. In relation to that, would you place yourself on your motorcycle, 


that is, at the time of the collision? A. Yes, sir. 





bd * 5 x cd | aK x 
| 
THE COURT: Mr. Geffen, did you place the truck on the car 
track? 


THE WITNESS: Yes, sir. 
THE COURT: The truck was on the car ae was it, before it 
began to turn? 
THE WITNESS: Relative to my position, Your Honor, from the 
curb and my distance from myself to the truck, that is about where he 
would be. | 
THE COURT: No, My question was -- it is a little difficult for me 
to see all of the faint lines on the map -- I just want to make sure if you 





placed the truck on the car tracks or east of the car tracks. 
THE WITNESS: No, sir. He was on the car tracks. 

81 THE COURT: That is what I wanted to make sure about. The 
truck was on the car tracks and not between the car tracks and the 
curb. 

THE WITNESS: That is right, Your Honor. 


* a * *x * | * * 
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CROSS EXAMINA TION 
BY MR. GALIHER: 

* * * x ak * * 

82 Q. It was the rush hour and that meant, did it not, that if any- 
body violated the law you were there to see that they were either warned 
or arrested, depending on the violation? A. Yes, sir. | 

Q. What was the condition of traffic as you proceeded north on 
Wisconsin Avenue? A. WhenI proceeded up on Wisconsin Avenue, 
the traffic at that time was light. 

Q. Where was the truck, Mr. Geffen, when you first noticed it? 
A. Well, when I first became conscious of the truck, I had just crossed 

- O Street. 

Q. It was ahead of you, was it? A. Yes, it was. 

Q. How far ahead of you was it as you crossed O Street? A: In 
feet or distance, I couldn't exactly say but, as my speed was approxi- 
mately 20 miles an hour while patrolling, I sort of caught up to the truck 
at just about O Street. 

83 Q. Was it further than the length of this room from where you 
are seated ahead of you when you first noticed it? A. A little less 
than that, sir. 

Q. How much less than that? <A. I would say about a car ora car 
and a half length or two car lengths ahead of me. 

me mK ok * * xe sd 

Q. How far do you say that was? A. I would say about 30 or 
40 feet. 


Q. That was at a time when you were actually, then, on Wiscon- 
sin Avenue? <A. Yes, sir. 


Q. And your best opinion was that this was at O Street? A. That 
is correct. 


Q. And how far is that block between O and P Street? A. Between 
O and P on Wisconsin Avenue ? 


Q. Yes, sir, the block, as I understand O Street is below there and 
84 not reflected in that drawing, is that correct? A. Yes, sir. 





27 

Q. How far is it from O to P Street, an ordinary block? A. No, 
it is a little longer than an ordinary city block. Offhand, I couldn't state 
how long it is. 

Q. You were going, you say, at 20 miles per hour? A. Yes, sir. 

Q. In that block that you have just described up to the place where 
you have described Mr. Winer moving to the right, you got up to that 
point, did you not? In other words, you closed the gap between the rear 
of Mr. Winer's truck 30 or 40 feet ahead of your motorcycle? A. No. 
At that time I didn't get ahead of him. I became abreast to him and 
about that time his speed may have picked up from where he momentar- 
ily was going at a slow rate of speed because about that time, where I 
picked him up, we traveled at the same speed. 

Q. If you were going 20 miles an hour in order to close a 30 or 
40 foot gap in one block, you had to be going faster than he, did you not? 
A. That is right. 

Q. And he must have been going what, maybe 15 miles? A. He 
may have been going less than 15. 

Q. He was going at a very slow rate of speed, in other words? 

85 A. That is correct. 

Q. Where was he traveling when you first noticed him? A. When 
I first noticed him, he was to the left of the east curb. He was riding 
towards the center of the street in a northerly direction in a straight 
path. 

Q. How far from the east curb was he riding when you first no- 
ticed him? A. I don't recollect how far off to the left he was but I do 
know that, as I became abreast of him, I had enough room alongside of 
myself from the curb which was about six to eight feet and it was about 
four to five feet off to my left of the truck. 

Q. He didn't change his position, did he, as he proceeded north? 
A. No, he didn't. 

Q. And you can't give us any idea how far he was from the east 
curb in that block that you noticed him ahead of you? A. I would say 
that a car in my position could have passed him to his right. 





86 
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Q. And how wide is the average car? A. The average car is 
about a little over five feet. 

Q. Is that the distance that you think he was, then, from the east 
curb, a little over five feet? A. He was more than five feet from the 
east curb. 

Q. How far was he from the east curb? A. I could state this: 
My motorcycle, I was traveling in a direct path of travel, I was approx- 
imately six to eight feet from the east curb and I was about four to five 
feet from his right traveling in a straight course of travel. 

Q. And he stayed in that same position all the way north? 

A. That is correct. 

Q. Well, the position you were in would put you in his blind spot, 
would it not? A. About the middle of his truck, yes, sir. 

Q. There would be no way that he could have seen you back there 
with a rear view mirror, would there? 

aK 5 *K * aK * * 

THE WITNESS: Yes. 

BY MR. GALIHER: 


Q. You were back of his line of vision, were you not, in a position 


_ that he couldn't have seen you looking through a rear view mirror or in 
the truck? <A. Yes, sir. 


87 


Q. I want to make sure of your answer. You say "Yes, he could 


not have seen you"? A. Excuse me. May I give an explanation. Do 


you mean a mirror on the outside of the truck or the mirror in the truck? 


Q. Inthe truck. A. No, he couldn't have seen me with that mir- 
ror. 
THE COURT: Could he have seen you in a side mirror outside of 
_ the truck? 


THE WITNESS: Yes, sir. 
BY MR. GALIHER: 
Q. Onwhich side? A. On the right side. 
Q. You mean on the right side, not the driver's side?. A. No. 
If he had a side view mirror on the right side of his truck he could have 
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seen traffic or cars parked on the right side. 

Q. You mean sitting in the left-hand side of the truck operating 
it? A. Yes, sir. 

Q. He could have seen out of a mirror on the right-hand side 
of the truck? <A. Yes, sir. 

Q. What about a mirror on the left side of the truck? A. The 
left side of the truck, he would see the left part of the traffic and left 
rear, 

Q. But he wouldn't have seen you either even if he had had a mir- 
ror outside the truck? A. No, sir. 

Q. Were you pacing him? A. No, sir. 

Q. You gave no signal at any time you were back there? A. No, 
sir. He was going straight and I was going straight. 

Q. Did I understand you to say just before the accident he speeded 
up? <A. No, sir. 

Q. Asa matter of fact, he was going less than 15 miles per hour 
when he started to make his turn and he even slowed down less than that, 
did he not? A. He may have slowed down momentarily and at my 20 
miles an hour I gradually got a little further than Iwas from the middle. 

Q. What was the closest you got to his truck before you noticed 
that he was making aturn? <A. Just prior; before I noticed that he was 
going to make a turn I veered off to my right about a foot or two feet prior 
to the accident. | 


Q. I mean here you are coming up behind him, closing the gap. 





He is proceeding along ahead of you? A. Yes, sir. 
Q. How long before the accident occurred, Mr. Geffen, did you 
reach, say, the rear of his truck? A. I would say about 50 feet back 
of where the accident occurred, I was riding alongside of him. 
Q. Then you kept on by the truck and you say you were abreast 
of it when he made a turn as you have indicated? A. That is right. 
Q. You were then in the process of passing the truck, were you 
not? <A. No, sir. | 


Q. Had you not closed this 30 to 40 feet distance, reached the 
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truck and started to go by it as you have indicated at the time he started 
to make his turn? A. No, sir. If I wanted to pass him, I would have 
passed way below the intersection of P and Wisconsin Avenue. 

Q. Your speed would have taken you past him, would it not, about 
at this corner if he hand't turned? A. No, sir. We were both travel- 
ing at approximately the same speed. That is why I caught up to the 
truck and we both proceeded up Wisconsin Avenue side by side. 

Q. I thought you told us you were going faster than he, the dif- 
ference between at 20 and less than 15. You closed the 30-to 40-foot 
gap and you got up to the rear of his truck 50 feet from the corner and 
started to go by and you were abreast of him when he turned? A. No, 
sir. 

Q. Isn't that the way it happened? <A. No, sir. The way it hap- 

pened was that when I reached him just above O Street on Wiscon- 
sin Avenue, he was traveling at a slow rate of speed and my speed being 
close to 20 miles an hour would tend to come up to him and when he 
picked up his speed close to mine, we both started to ride alongside of 
each other. 

Q. When did you say he picked up speed? A. As Iwas riding 
along the side of him at 20 miles an hour, if the truck was doing 10, I 
would have passed him but if the truck was doing 10 to 15 miles an 
hour and increased the speed of travel and my being at 20 and he traveled 
20, we would travel the same distance. 

Q. Are you saying now he increased his speed? A. He may 
have so I was able to ride along side of him. 

Q. Didn't you tell us a few minutes ago he never increased his 
speed and, as a matter of fact, slowed down a little as you neared the 


corner? <A. I didn't say that. I said at the intersection just prior to 


the accident, he slowed down momentarily. 

Q. I thought you didn't notice him until O Street. A. Just above 
O Street, that is when I observed him. After I crossed O Street, I 
observed him then. 


Q. You didn't see him at any intersection if you didn't see him 
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until you got above the intersection of O Street. Are you saying now 


he increased his speed as you got up close to him? A. That is right. 


91 Q. Why did you tell us a few minutes ago that, 


he did not increase 


his speed and, as a matter of fact, may have slowed down as you neared 
him? A. I didn't say that. I said at the intersection, just prior to the 


accident that he may have slowed down. 


Q. You didn't say anything at the Corporation! 


Counsel's hearing 


about any increase in speed, did you? A. No, sir; I said we both 


traveled at the same rate of speed. | 


THE COURT: Mr. Geffen, when you were still back of the truck, 


would it have been possible for the driver to see your motorcycle in the 


inside vision mirror? | 
THE WITNESS: No, sir. 


* * 7 * * 


92 BY MR. GALIHER: | 


Q. Mr. Margolius has brought out that you were examined by 





Mr. Neviaser, I think, last month. A. Yes, sir.! 


Q. You still complained to him about your back, did you not, at 
93 that time? <A. At that time, yes, sir. He asked me how my 
back was and I said occasionally my back would hurt but not anything 


to complain about. 


Q. Ithought you told us this morning that your back cleared up 


within a month or two after the accident. <A. It did. 


Q. Was it still bothering you when you went to visit Dr. Neviaser? 





A. Not too much, once ina while. I wouldn't pay any attention to it. 
Q. And you did complain to him*about it, didn't you? A. Yes, 


sir. 


Q. Mr. Geffen, you injured that back in an ac 


on March 28, 1956, didn't you? A. March 28 ei 
Q. March 28, 1956? A. Yes. 


cident which occurred 
had an accident. 


Q. And you were taken to Emergency Hospital as the result of 


that, were you not? A. Correct. ! 


Q. And you had another accident when you were operating your 
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motorcycle? A. Correct. 

Q. And you injured your back, right side and pelvis, didn't you? 

A. Yes, sir. 

Q. You didn't tell Dr. Neviaser, the doctor who examined you, 
anything about that accident, did you? A. May I explain that? 

THE COURT: Yes. 

BY MR. GALIHER: 

Q. Will you answer that question? A. Yes, with an explanation. 
When I went to Dr. Neviaser, his assistant never asked me if I was in- 
volved in any other accident or had I incurred any injury since that time. 

- He spoke to me about the accident, the injury I incurred in the first 
- accident and not the second accident. 

Q. You complained about your back still bothering you, did you 
not? A. I complained about my back still bothering me after the acci- 
dent. 

Q. And you told him the first time, back in 1954, that your back 
was injured in this accident, did you not? A. That is correct. 

Q. And yet when you went back to see him in April of this year, 
you made no mention to him that you had, just a short time before, 
been involved in another accident on your motorcycle at which time 

_ one of your injuries was to your back, did you? <A. That is correct. 

Q. You did not mention it? A. That is right. 

Q. And, as a matter of fact, at that time you were taking daily 
treatment at the Policeman's Clinc from Dr. Dean, were you not? 

A. Yes, sir. 
ss x #8 * 
JULIUS J. RADICE 
called as a witness by the plaintiff, being first duly sworn, was exam- 
ined and testified as follows: 
DIRECT EXAMINATION 


* * * * * * * 


96 MR. GALIHER: Your Honor, I will stipulate that Dr. Radice, who 
is an old friend of mine, is an eminently qualified orthopedic surgeon. 
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97 THE WITNESS: The injury was sustained to the medial or inside 
of the ankle. The fracture was right at the ankle joint involving what we 
call the medial malleolus. The fracture involved that portion of the bone 
and it extended right into the ankel joint. This is the ankle (indicating). 
This is the foot. This is the leg bone and this is the ankle joint (indi- 
cating). | 
The fracture was manipulated and a cast applied. This is the cast 
on the outside. Here is the fracture in good position. It was maintained 
98 in this position for several months. The cast'was removed; 
physiotherapy started. X-rays of the cast off were taken in August 
and show the fracture to be healing, not completely healed. 
The last X-ray was taken in January of this year and the fracture 
has completely healed. | 


* * ok * ak * oR 
BY MR. MARGOLIUS: | 
99 Q. When you last examined Mr. Geffen -- when was it, in Janu- 





ary of this year? <A. Yes, sir. | 
Q. What did you find? A. That was on the 13th of January. I 
examined him at my office. He complained of pain in the ankle, pain 
at the old fracture site. He had some tenderness at the fracture site 
when I would press on it. It would hurt him. There was some swelling 
of the ankle. Flexion, which is bringing the foot towards the nose, was 
very well done. Extension, which is extending the foot downward, was 
limited a few degrees, approximately 10 degrees. ‘Because of the pain 
and swelling, I thought it best to X-ray it to make sure that nothing had 
happened to the old fracture which we did. | 
Q. Doctor, what surrounds the ankle bone by way of soft tissue ? 
, A. Well, skin, subcutaneous fat, fascia and then we get down to the 
ligaments, tendons and then the bone. i 
Q. The bone itself, Doctor, is a living thing, of course, is that 
: 100 right, it has blood vessels in it? <A. Yes, Sir. 
Q. And it has all the elements? A. Yes. | 








| 
| 
| 
| 
| 
| 
| 
| 
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Q. When you fracture the bone, what happens to that? Can you 
tell the jury, just briefly? A. Ina fracture or break, the continuity 
of the bone is separated. It is broken through and results in one or more 
fragments of bone where there should be a continuity of continuous bone. 

Q. Is that pain producing, Doctor? <A. The fracture itself or the 
cause of the fracture? 

Q. No, the fracture itself. A. Fractures, in themselves, are 
pain producing in that there is a rubbing or a scraping of the edges of the 
bone on nerve endings which causes pain, yes. 

Q. What effect does the fracture have on the ligaments or the other 
soft tissues surrounding the bone? A. To restate it, the force that 
causes the fracture naturally would have to do some soft tissue damage 
before a hard substance, like bone, would break. The soft tissues, 
ligaments, tissues in blood vessels and nerves being of soft consistency, 
they would, of course, be damaged by the blow or force. 

Q. It is a well known fact, is it not, Doctor, that the ankle joint 
101 is one of the points of major stress and strain on the body, is that 
right? A. Because of walking and standing, yes, I would say that. 

Q. It is weight bearing, is that right? A. That is right. 

Q. Am I right if I describe the ankle bone in connection with the 
foot as sort of a hinge joint? A. Partial hinge, yes. 

Q. As the result of that, it is necessary to remove the weight 
bearing on the ankle joint during healing, is that right? <A. It is neces- 
sary to immobilize the bone ends so that healing can take place plus 
the fact that they have to be sustained from bearing weight. 

Q. What causes the swelling of an ankle joint after the healing of 
the bone itself, do you know, Doctor? A. Well, it is a little hard 
to explain except on the basis of experience. 

Q. We want you to give us the best of your experience. 

A. Especially in an ankle joint, where the ankle is farthest away from 
the heart, the blood vessels and blood is pumped down into the ankle, 
because of the distance it has to travel back and the tendons of the ankle 
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joint when swelling remains rather than in the wrist or shoulder where 
102 the distance is very much shorter anda non-weight bearing joint. 

Q. Doctor, what are the permanent residuals of a fracture of 
an ankle joint, leaving aside now any residuals that might apply to the 
bone itself? In other words, there is good union of|the bone. What, 
if any, residuals are there to the other parts of the ankle joint other 
than bone? A. You mean related to this case or in general? 

Q. Related to this case, yes. A. Related to this case, as stated 
on my last examination, he stated he had pain on pressure. There was 
a certain amount of swelling. He also stated that, on occasion, the 
pain was rather severe in nature, not very long lasting, but severe. 
They are the results of fracture. | 

Q. Are they a natural result of an injury of the kind that this man 
got? A. Yes, sir, I think so. | 


Q. Is that a permanent result, Doctor, in your opinion? A. I 





think the lack of extension is permanent. It has been two years. I 
think probably he will have swelling on occasion with his type of work, 
especially if he has to direct traffic which I understand occasionally he 
has to do. | 
Q. By that you mean that when he needs to use the leg or the foot 
the situation would be more pronounced than otherwise, is that right? 
103 A. That is right, in certain situations. | 
Q. In other words, it is restricting in some respects? A. Yes. 
* og * & * | * * 
105 THE COURT: I have examined, Mr. Margolius, the Massachusetts 
case that you referred to, Shay vs. Rettie, 287 Mass. 454. It is a little 
bit ambiguous. It does say that the plaintiff is entitled to recover for im- 


pairment of his earning capacity and the fact that he received his salary 





during the period of his disability does not affect that right to recover. 

It isn't clear, however, as I read the case whether the loss of 
pay was allowed as an item of special damages which is a little different. 
There is some language in the case which seems to support that thought 
but it is not clear whether that item of special damages is allowed. 
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I think, during the noon recess, you had better look for some other 


-~ 


- cases. 
106 * * * * * * * 
THE COURT: And you probably will want to look into that because 
_ that is a sizeable item of special damages. It amounts to about $1, 500. 
* 5 ok * * cs ES 
THE COURT: And I want to consider what the authorities hold. 4 
In the absence of any authorities, I would be inclined to hold that, ex- 
cept for the 30 days, the first 30 days, it is not a recoverable item. 
pa ss aK *« +d x * 
107 In the absence of authorities, on principle, I would be inclined 
to hold that except for the first 30 days, which is chargeable to sick 
_ leave and if his sick leave is exhausted and he gets sick later on, of 
course he would have no sick leave. The first 30 days he is entitled 
to recover but, for the balance, no. However, if there are authorities 
Supporting the other proposition, I should be glad to go along with that. 
* * ak ss *K ake * 
BERNARD GEFFEN, 
having been previously sworn, resumed the stand and testified further 
as follows: 
CROSS EXAMINATION (Resumed) 
BY MR. GALIHER: 
Q. Mr. Geffen, do you remember previously testifying--this is 
on page 14 -- respecting what happened just prior to the accident and 
Saying at the bottom of the page: 
"Well, approximately, ‘but at the corner he may have slowed down 
for me to get almost directly in front of him because at the time we were 
108 both traveling the same speed. I presume when he tried to make 
that right turn, he slowed down momentarily." Do you remember giving 
that testimony? <A. Yes, sir. 
Q. And that is the way it happened, is it not? A. Yes, sir. 
Q. He did not speed up as you indicated before the recess? * * * 
A. He maintained the same speed I did. That is why we stood together. 
Q. Is what I read to youcorrect? A. Yes, sir. * * * 
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JULIUS NEVIASER 
called as a witness on behalf of the defendant, being duly sworn, was 
examined and testified as follows: | 

DIRECT EXAMINATION 
BY MR. GALIHER: 


* * * * * * 





Q. Doctor, on behalf of the defendant, did you, in 1954, have 
occasion to examine Mr. Geffen, the plaintiff in this case? A. I 
examined him on June 18, 1954, about two years ago, 

Q Tell us what your examination showed at that time, if you 
will, please, sir. A. Do you want the history or just the physical ? 

Q. If you please, I think, in the light of the fact that I want to 
ask you about the history in connection with it, I would like both. A. The 
patient came to my office on June 18, 1954, at which time he stated on 
April 24, 1954, which was about two months prior to the time I saw him, 
he was riding his motorcycle and was in an accident with a panel truck 
at Wisconsin Avenue and P Street, Northwest. 

He states his left foot was caught between the tire and fender of 
the truck and he was thrown forward. He said he was knocked unconscious. 
He was taken by ambulance to Emergency Hospital where X-rays were 
taken of his left foot and ankle. They showed a fracture of the left ankle. 

Dr. Radice put a cast on his ankle without anesthesia the same day. 


He was in the hospital for about a week and a half. He was ina 





plaster cast for eight weeks. | 
On June 10, which is about eight days prior to the time I saw 

him, the leg was X-rayed and the plaster was discarded that same day. 

The patient is getting whirlpool treatments and massage to his left ankle 

at Dr. Mitchell's office. Dr. Mitchell was Dr. Radice's associate at 

the time. | 

Dr. Mitchell informed him the ankle was not mending properly 





and he may have to have a screw put into the bone in the ankle. 
The patient states he also hurt his back at the time of the injury 
| 
and, after his discharge from the hospital, he received daily physiotherapy 
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treatments to his back. X-rays were taken of his back at Gallinger 


Hospital, which is now called District General. On June 1, which was 
almost three weeks prior to the time I saw him, he stated he developed 


pleurisy on his right side and was in Providence Hospital under the 


care of Dr. O'Keefe. He left Providence Hospital on June 8. 
The patient denies any previous trouble to his back or left ankle 


and foot. He stated he was in good shape until this recent injury and 


he has not worked since his injury. 
At the time that I saw him on June 8 of 1954, his chief complaints 
were that he still had pain in his back on the right side, his right chest 


hurt him on deep breathing and that his left ankle was broken. 


In examining the patient, with particular reference to his left 
foot and ankle, there was some swelling of the left leg and ankle and 


foot, including the toes. There was a pitting edema. That means you 


could press into the leg and see a little pitting. There was pitting edema 
of the leg and also on top of the left foot. He had definite tenderness 
over the inside of the ankle. 

There was slight restriction of motion in one of the bones of his 
foot, as also in one of the bones in the middle of his foot. He had limita- 
tion of what we call planta flexion of toes which is bending his toes 
downward. 

On examination of his spine, he stood without a tilt. There was 
no spasm of the muscles in his low back. The motions were all good. 


_ There was no point of tenderness over the entire low back; none over 
| the lumbar sacral, sacroiliac joints, either on palpation or what we 


_ call percussion, which is heavy banking against the back. 


On examination of his chest, he had tenderness over the 11th and 


_ 12th ribs in the posterior axillary line on the left side which is approxi- 
- mately at this level. He states it hurts him in this area on deep breathing. 


Examination of his X-rays taken in Emergency Hospital on 
April 24, which was the day of his accident, showed a fracture through the 
internal malleolus which is one of the bones of the ankle with slight 
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downward displacement of this particular bone, 

X-rays taken two days later, through plaster, shows no change in 
the position of the fragments and an X-ray taken approximately a month 
later, through plaster, shows some evidence of union or knitting of this 
particular bone. 

X-rays taken June 10, which is eight days prior to the time that 
I saw him after the removal of the cast, shows some union of the bone 


with a slight downward displacement of this particular bone. All of 





these X-rays were taken at Emergency Hospital. | 

* * * * | ok * 

Q. What diagnosis did you make at that time, Doctor, at the 
time of your first examination? A. At that time, I stated that the 
patient had a fracture of his left ankle; that alignment of the internal 
malleolus was fair and might require an open reduction. However, it 





was too early to state how much permanent disability would exist in 


the ankle. 
* * * * | %* x 





Q. When did you next see him, Dr. Neviaser? A. Isaw him 
again on April 6 of this year, about five weeks ago, I guess. 

* * * * | * € 

With reference to his left ankle and foot, he beat the foot back- 
ward 85 degrees which is just about normal. Bending downward, it was 
125 degrees which is about 10 degrees less than the right one. He had 
good motion in the small joints of his foot and ankle. There was no 
limitation of bending downward of the toes. 





He had some soft tissue thickening over the lower half of the left 
leg. The dimple in the front and below of the edial malleolus, which 
is the bone on the inner aspect of the ankle, was not,as prominent as 
on the right. He has a few small veins about the outer aspect of the 
ankle which are barely noticeable. 

Measurements of his calf, it was 14 and one- dioarder inches on 
the right, 14 and one-half inches on the left; in other words, a quarter 


of inch difference in the measurement of his calf and the same thing 


applied to the ankle. 
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X-rays of his ankle showed an old healed fracture about the medial 
malleolus, which is a small bone on the inner aspect of the ankle. The 
general alignment of the bones of the ankle joint are in satisfactory 
position. 

as * mE x 5 

X-rays shows satisfactory union of the fracture. 

The only finding noted is the slight restriction of planta flexion 
which is bending downward as well as soft tissue swelling over the lower 
half of the leg. These changes probably are permanent in nature. 

Bs * me % aK ak 

CROSS EXAMINATION 


BY MR. MARGOLIUS: 
* * * * * * 


Q. What about this flexionor extension or whatever you call it? 


What is it, extension when you bend forward and flexion when you 
goup? A. Asa rule, it is flexion when you go back or up and downward 
is extension. We call it planta flexion because it means pointing toward 
the ground. 

Q. That was restricted to some extent? A. Ten degrees. 

Q. With respect to that, if a person uses his foot where he has 
to press his foot forward, the restriction in extension would affect that, 
would it not? A. Well, it is going to affect it in some way. You have 
got some restriction so it has got to restrict it somehow. It depends 
on how much you use your foot. 

Q. If you use that left foot constantly with restriction in flexion, 
that is going to make that foot tire, is it not? A. I wouldn't say that. 
It may not make him tired nor have any pain but it may prevent what 
we call getting complete use of the ankle. 

Q. And that does have reaction with some individuals where he 
could have pain, is that right? A. I guess it is possible. I have no way 
of disproving it. 

Q. What I mean, Doctor, is that medically it is not only possible 
but it has been many times probable, is that right? A. Yes. 
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* a cd * * * 


HENRY WINER 
called as a witness by the plaintiff and being duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. MARGOLIUS: 

* akc aE * aK * 

Q. Mr. Winer, where were you coming from previous to the 
accident? A. I had, on April 24, 1954, around about 5 o'clock -- 

Q. I don't want you to give us a story. I asked you where you 
were coming from. A. I was coming from Wisconsin Avenue and O 

Street. 

Q. Wisconsin on O Street? A. I was onO Street. I had parked 
my car there. 

Q. And where had you gone on O Street? A. I made a right- 
hand turn on O Street to Wisconsin. 

Q. Where had you gone on O Street where you parked your car? 
A. I was going over to collect some money from a customer of mine. 

x bd * x * ak 

Q. You were in the vicinity of Wisconsin and you made a right 
turn on Wisconsin, is that right? A. That is right. 

Q. Where were you going to? A. I was going to 22nd and P, 
between 21st and 22nd and P Street. That was my next stop. 

Q. That meant when you got to P Street, you wanted to make a 
right turn? A. That is right. ! 

Q. So you were going on Wisconsin Avenue for one block? A. That 

is right. | 

Q. When you made your right turn and got on Wisconsin Avenue, 
was there any traffic parked along the curb? A. No. 

Q. Was there any traffic ahead of you on Wisconsin Avenue? 
A. No. | 

Q. Are there any obstructions in the street between O and P 
Street on Wisconsin Avenue such as loading platforms or these little 
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metal discs that they put in the street for standing? A. No. 
Q. Nothing at all. Was there any traffic coming in a southerly 
direction at that time? A. I don't remember. 
Q. When you turned right before you made your turn, did you 
look to your left? A. I did. 
Q. How far down Wisconsin Avenue could you see from the point 


where you entered Wisconsin Avenue? A. I could see -- there is a stop 


sign. I had to stop for the stop sign and I looked down the street to see 
if there were any vehicles coming from my left. 

Q. How far could you see? A. A matter of about a block. 

Q. Not a block and a half? A. Probably a block and a half. 

Q. Whichis it? A. A block and a half. 

Q. Ibeg your pardon? A. A block and a half. 

Q. Could you see a block and a half down the street? That is 

- your answer? A. That is right. 

Q. Did you see anything on Wisconsin Avenue a block and a half 
or within that block and a half? Did you see any traffic approaching O 
Street? A. No. 

Q. So that as far as you were concerned, there was no traffic 
going north? A. That is right. 

Q. Could you see beyond N Street? A. No. 

Q. Could you see N Street? A. I could see, yes. I probably 
could see as far as N Street. 

Q. What line of traffic did you drive in as you went north on 
Wisconsin Avenue? A. I was on the east side of the rail, the street 
car rail going up Wisconsin Avenue. 

Q. When you used the expression "street car rail", I would like 
you to be more specific, Mr. Winer. The street car track has two rails 
and a center line for the power, is that right? A. Yes. I was to the 
right of the rail, the last rail on the east side. 

Q. You were completely to the right of that? A. Yes. 

Q. Was your left wheel to the right of that? 

MR. GALIHER: Right of what? 
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MR. MARGOLIUS: To the right of the east rail. 


BY MR. MARGOLIUS: 


Q. Using the board, Mr. Winer, was your left wheel 


completely to the right of this rail right here (indicating)? A. Yes, 


sir, to the right of that. 


Q. Did you ever vary your course? A. No, sir. 


Q. You went in a straight line? A. That is right. 


*x * * * 


| * * 


Q. What did you have on this vehicle to permit you to see to the 


rear of you? A. On the driver's side, we have got 


la mirror. 


Q. How about an inside mirror? A. No inside mirror on the 


truck. 


Q. How about on the right side? A. No mirror on the right side. 
_ THE COURT: You said no mirror on the right side? 


THE WITNESS: No, sir. 
BY MR. MARGOLIUS: 


Q. How far can you see behind you from your left-hand mirror? 
A. Probably see about a block. | 
Q. How close to the truck can an object get to the side of the 


truck, back of you? How close can an object get and still be within 


your vision from that left-hand mirror? A. I don't know. I couldn't 


answer that. 


Q. When you say you could see about a block to the rear -- 


A. See a block to the rear directly in back of you. | 


Q. Directly in back of you? A. Directly in 


ck of you. 


Q. Your truck is completely blind, isn't it? It is all closed in? 


A. That is right. 


Q. You can't see to the right of you but you do have a glass window 


on the right door, do you not? A. That is right. 


Q. By the way, this window was down on thatday, was it not? 


A. Ican't remember. I don't know. 
x * = 
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Q. On page 19 of the deposition which was given on August 19, 
1955, you were asked this question: 

"Question: Were your windows up or down ?" 

And your answer was: 

"My windows were down." 

Does that refresh your recollection? 


A. Yes, sir. 


Q. What is your answer now? Were your windows down? A. Down. 


x ae * x oe ok 


Q. Did you hear the sounds of a motor vehicle any place or any 
time before the collision took place? A. No, sir. 

Q. Mr. Winer, do you have any directional signals on your 
truck? Do you know what I mean by that? A. You mean an arrow 
turning right or left? 

Q. Yes. A. No, sir. 

Q. You don't have those? A. No, sir. 

Q. As you went up Wisconsin Avenue between O and P Street, 
did you have occasion to look out the mirror on your left side to see 
if there was any traffic behind you? A. Yes, sir. 

Q. When did you do that? A. Prior to my making -- intending 


. to make a turn. 


Q. When did you intend to make the turn? A. I was almost 
within, I guess, about 20 feet from P Street. I gradually veered my 


- truck to the right pulling over to the right to make this turn. 
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Q. We have got P Street right here (indicating). You are familiar 
with this diagram, are you not? A. Yes, sir. 

Q. And this is P Street right here? A. Yes, sir. 

Q. What do you call when you got to within 20 feet of P Street 
where, on Wisconsin Avenue, are you using that expression? Is it 
from this line extended down here (indicating)? A. A little further. 

Q. The crosswalk? A. Down below that line. 

Q. Down below the crosswalk? A. Yes. 


a 


a 
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Q. About 20 feet below that? A. Yes, sir. 

Q. You intended to make your right turn? A.! Yes, sir. 

Q. You knew the moment you got on Wisconsin Avenue from O 
Street that you wanted to make a right turn at P Street? A. Yes, sir. 

Q. Was there any reason why you didn't pull close to the curb 
line as you pulled around O Street going north? Is there any reason 
why you didn't drive close to the curb? A. I came up the regular 
course until I got almost to P Street. | 
Q. How wide is your truck, by the way? A. My truck is 74 
inches wide. | 








Q. Did you measure that? A. Yes, sir, I just measured ita 
few days ago. | 
Q. You didn't know how wide it was before a few days ago? 
A. No, sir. 

Q. You mentioned your truck is about five and one-half feet 
wide? A. Something like that. | 

Q. How far was your truck from the curb as you went up Wis- 
consin Avenue? A. Approximately three or four feet. 

Q. Three or four feet from the right curb and you maintained 
that course constantly? You didn't vary from it? A. I didn't vary 
from it. | 

Q. Mr. Winer, would you say that between the curb line and the 
rail, the right-hand rail of the northbound track, that there would be 
enough room for two automobiles to go side by side? A. I don't think 


it can. 





Q. Have you ever made a statement to the contrary? A. I think 
I made the statement that I didn't know whether it could or not. 
THE COURT: I think you should call the witness’ attention to 
the specific statement rather than ask him a general question of that sort. 
BY MR. MARGOLIS: ! 
Q. Do you recall at a hearing before the Corporation Counsel in 
which you were represented by an associate of Mr. | Galiher's? Do 


you remember attending that hearing? A. Yes, sir. 
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Q. And on page 9 of that transcript, you were asked by Mr. 


Donnelly of Mr. Galiher's office: 
7 "Do you know how far it is approximately, sir, from 
the curb to the rail?" 
And you said, "No." 
Then Mr. Donnelly asked you: 
"Question: Is it enough for two cars to pass by between 
the rail and the curb?" 
And you said: 


"Answer: What do you mean from --" 


And Mr. King, Corporation Counsel said: 


"Without automobiles parked?" 

And the witness said: 

"Yes, plenty of space for two cars if no cars are parked 
there. I mean coming up the street, he would have to get a 
little close over to the rail." 

Did you say, "Yes, plenty of space for two cars if no 
cars are parked there’? Did you say that? 

A. Iprobably did. I don't remember. 


* * * * * x 


150 Q. Didn't you realize at that time that you had said this? A. I 
probably did. I don't deny that I didn't say it. I can't remember every- 
thing. 

Q. Did you apply your brakes at the time of the collision in this 
case? A. I did. 

Q@. Where was the truck that you were operating at the moment 
that you applied your brakes in relation to the car tracks? A. Where 
was my truck? 

Q. Yes. A. WhenI stopped? 

Q. No, when you first applied your brakes. Let me put it this 
way: What is your best recollection of where your truck was with re- 

151 lation to the right-hand rail of the northbound track when you 
first put your brake on, realizing there was going to be a collision? 
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A. I put my brakes on when I was to the right of the rail within about 
20 feet of the accident. I probably could show you better on the board. 

* * * * | * 

Q. Did you, when you decided to begin your then or go into the 
turn, did you change the direction of your motor vehicle at that time? 
A. Igradually veered to the right to make that turn. 

Q. If you were going up Wisconsin Avenue three or four feet off 
to the right, left of the curb, how close were you to the curb after you 
made your vehicle veer to the right? A. Approximately about three 
or four feet. | 

Q. You said that you were going three of four feet away from 
the curb all the way up Wisconsin Avenue from O Street? A. That is 
right. 





Q. Then you turned your vehicle to the right? A. Slightly. 


Q. How close did you get to the curb when you bore to the right, 
how many feet? A. Before the accident or at the time I made the curve? 

Q. Before you changed your course, you were going three or four 
feet from the curb and then you say you bore to the right? A. Yes. 

Q. How close did you get to the curb before the collission, before 
you made contact with the motor cycle. A. Three or four feet. 

Q. Then you didn't change your course more than a foot, is that 
right? A. That is about right. | 

Q. How long is the truck that you were driving? You gave the 
width. How long is it? A. I don't know. 

Q. Would you say it was 12 feet from the front wheel to the rear 
wheel? A. Twelve feet, I could say yes, 12 feet. | 

Q. When did you first realize that there was a person on a 
motorcycle alongside of you? A. The officer tried to pass me almost 
at the corner there -- | 

* * * * | * * 

THE WITNESS: His motorcycle crash bar hooked into my bumper. 
That was the only time that I had any inkling that anybody was trying 


to pass me. | 
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BY MR. MARGOLIUS: 
Q. Why do you say he was trying to pass you? What makes 


, you come to that conclusion in your statement? A. I don't think 
_ anybody would want to move side by side with somebody on the right 


side of the street. 

Q. So from that, you deducted he was in the process of passing 
you? A. That is right. 

Q. How fast were you driving after you got on to Wisconsin 


Avenue? A. About 15, 20 miles an hour. 
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Q. How fast were you driving at the time of the collision? 
A. 15, 20 miles an hour. 

Q. In other words, you didn't slow up your speed at all? A. No, 
sir. 

Q. Is the street there uphill or downhill? A. Gradually uphill. 

Q. How fast would you say, if you can, and if you can't please 
Say so, that the motorcycle was operating at the time you first ob- 
served it? A. He must have been going much faster than I was. 

Q. That is your opinion of what you saw? A. I got the opinion 
that he was going faster than I was due to the fact he came up on my 
right from the back. 

Q. You didn't slow up your truck at all? A. No. 

Q. You didn't apply your brakes to make the turn? A. Yes, 

I applied the brakes to make the turn. 
Q. When was that? A. Just before the accident. 
Q. You just finished testifying that at the time of the collision, 


you were going at the same speed all the way up Wisconsin Avenue. When 


did you apply your brakes to slow down? A. WhenI gradually made 
this turn. 

Q. Then you were in the process of slowing some time before 
the collision? A. That is right. 

Q. So that you weren't going the same speed of 15 or 20 miles 
at the time you made contact’ with the officer? A. That is right. 

Q. You were not, is that right? A. That is right. 
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When is it that you first observed, the very first time that you 


knew a man was there? Was it at the exact moment of the collision ? 


A. Yes, sir. | 
* ca * aK | od 
Q. Mr. Winer, you laid some skid marks down, did you not? 

A. Yes, sir. 
Q. How many feet of skid marks did you ing Aen? A. Six feet. 





Q. Did you observe those skid marks? A. Yes, sir. 
Q. Where were they in relation to the car track? A. They were 


| 
right on the edge of the east rail in a slanting position. 


* * * * * * 

Q. Isn't itafact, Mr. Winer, that from your recollection you 
have stated in your deposition that you started applying your brakes 
when the wheels of your automobile were across the! car tracks? A. I 
don't remember making that statement. 

Q. On page 32 of your deposition, did you testify in response to 
a question -- A. Was that the Corporation Counsel? 

Q. No. This is a deposition which was taken in my office: 

"In other words, your skid marks were on the left side 

of the right rail; is that right?" A. That is right. 

Q. And your answer is "Yes". A. But you say I was on the rail. 
I was on the other side of the rail. I understood you to say was I on 
the other side of the rail. | 

THE COURT: On the left side of the rail. 

THE WITNESS: On the left side of the right rail. 

BY MR. MARGOLIUS: 

Q. Is that your recollection where you started the skid? A. Yes, 





Q. And it is still your testimony that you were three feet or four 
feet from the curb? A. That is right. | 


Q. Going up Wisconsin Avenue? A. Yes. 
* * * 2* 
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ALLEN NAIRN 
called as a witness by the plaintiff, and being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MARGOLIUS: 

Q. * * * Officer Nairn, you investigated an accident involving 
Mr. Geffen at Wisconsin and P Streets, is that right? A. Yes, sir, 

I did. 

* * * * * * 

Q. What did you observe at the scene and what did you measure, 
will you tell the Court and the jury, please? A. When I arrived at the 
scene, I observed a 1950 Dodge panel truck with 1954 District tags 
-C-2351. The right front had been in collision with a motorcycle of 
the Metropolitan Police Department, Motorcycle No. 63. The motorcycle 
was operated by Bernard Geffen and the operator of the truck was a man 
_ by the name of Henry Winer. 

* * * * * * 

Q. Mr. Nairn, did you observe any skid marks on the surface 

_ Of the highway? A. There was a skid mark which was pointed out and 

_ identified -- 

Q. Keep your voice up, please. A. And identified by Mr. Winer 
as a skid mark from his truck. It was a skid mark eight feet in length 

: made by the left front wheel. The skid mark started two feet four 


inches, that would be east, of the northbound street car -- 
THE COURT: Let me have that last again. We want to get those 


- measurements, Officer. 


You say the skid marks of the truck were eight feet in length? 
THE WITNESS: Eight feet in length. 

THE COURT: And they were where? 

THE WITNESS: They started two feet four inches east of the 
right rail of the northbound street car track. 

THE COURT: Two feet four inches? 
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THE WITNESS: East of the right rail of the northbound street 
tracks. On the diagram, it would be the right. 

THE COURT: Two feet four inches? 

THE WITNESS: Right of the street car track. 

THE COURT: That was the left front wheel? 

THE WITNESS: The left front wheel and ended up four feet east 
of the right rail of the northbound street car track. 

We established a point of impact by a brush mark made from 
the wheel of the motorcycle which was 26 feet south of the south curb 
of P and six feet west of the east curb of Wisconsin Avenue. 

BY MR. MARGOLIUS: 

Q. So there won't be any misunderstanding about that, the 
26 feet south of the curb of P Street would be an extension of this 
line (indicating), Mr. Nairn? A. It would be the extension of the south 
curb line of P Street. 

THE COURT: The point was 26 feet south? 

THE WITNESS: South of the south curb of P Street and six 
feet west of the east curb of Wisconsin Avenue. 

BY MR. MARGOLIUS: 

Q. In other words, six feet west of the east curb, it would be six 

feet to the side of this curb right here (indicating), is that right? 
A. We take our measurement from the extension of the curb line. 

Q. Would you be good enough, Officer, to come down here and 
mark exactly where that point of impact was, remembering this is a 
map made to scale, one inch to every four feet. A. This would be 
26 feet south of the south curb of P Street. 

Q. That represents the point of impact? A. That is the point 
of impact from the scuff marks of the motorcycle wheel. 

Q. The point of impact was the right front fender of the motor 


truck? A. Yes, sir. 
* * * * * * 


Q. How many skid marks did you see here, one or more? A. I 


saw one skid mark. 
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} Q. And so there won't be any misunderstanding, that skid mark 
was identified by the defendant? A. It was. 

THE COURT: It was made by the left front wheel of the truck, 
is that right? 

THE WITNESS: He identified the skid mark he had laid down was 

_made by the left front wheel. 
BY MR. MARGOLIUS: — 

Q. I just want to show you one of these photographs, Mr. Nairn, 
Exhibit 4-C, Plaintiff's Exhibit 4-C. That picture shows the scene 
looking south on Wisconsin Avenue toward the truck and motorcycle, 

is that right? A. That is correct. 

Q. And is the skid mark that was identified to you and which you 

have testified to evident in Exhibit 4-C? A. That is the skid mark that 
can be quite noticeable at the left rear wheel. 

a x * * * xk 

Q. Your testimony with respect to how far the motorcycle was 
pushed, what was your testimony? A. The motorcycle was pushed 
12 feet 8 inches. 

Q. The motorcycle was pushed 12 feet 8 inches? A. From the 
skuff mark of the tire to where the motorcycle rested was 12 feet 


8 inches. 


Q. In other words, so the jury can understand it, the two vehicles 
came into contact right here (indicating). The motorcycle ended up 
- 12 feet 8 inches away from there next to the truck, is that correct? 
_A. That is correct. 
*x * a * 
CROSS EXAMINATION 
BY MR. GALIHER: 
Q. Officer Nairn, how many feet are there from the eastbound 
north car track to the curb? A. There is about twelve and one- 
~ half feet, sir. 
Q. You testified at one time, did you not, that that distance 
was 17 and one-half feet? A. No, sir, not that I know of. 
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Q. You testified at the Corporation Counsel's 


sir. 





hearing? A. Yes, 


Q. At page 17. I want to be fair to you and read you the whole 
information. I think you said it was 15 feet, not 17 and one-half feet. 
The question was put to you by the Corporatio Counsel: 


"Seventeen and one-half feet from the rail to the curb?" 


Then you said: 


"Approximately about 15 feet." 


1 He * * 


THE COURT: Officer, I would like to ask you 


1 * 


lone question. 


With reference to the skid mark made by the left front wheel of 


the truck, in what direction was that skid mark? 


THE WITNESS: The direction was northbound 


x * * *x 


169 
BY MR. MARGOLIUS: 


REDIRECT EXAMINATION | 


ion Wisconsin Avenue. 
* 


*x 


Q. You testified that it started two feet and how many inches 


away from the rail? A. Two feet four inches. 


Q. And it ended up how many feet away from the rail? A. Four 


feet. 


Q. Like that (indicating), at an angle like that? A. At an 


angle like that. 


Q. It wasn't straight along the track? A. No; it was at an 


angle to the right. 


Q. Did you take those photographs? A. Yes, 


I did. 


Q. And the angle of that skid mark outlined on the photograph -- 


A. There is a picture of the skid mark in one of the photographs. 


* * * * 


178 
I offer into evidence two photographs. 
he has no objection. 

THE COURT: They maybe admitted. 


ox 


* 


MR. GALIHER: If Your Honor please, on behalf of the defendant, 
Mr. Margolius has indicated 
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Wisconsin Avenue and No. 2 shows looking north on Wisconsin Avenue. 


and testified as follows: 


I had to wait for the traffic. 


street car rail, with respect to the east curb as far as you can recall? 
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(Two photographs were marked 
Defendant's Exhibits 1 and 2 
for identification and 
received in evidence. ) 


* ca ae * * * 


MR. GALIHER: Defendants' Exhibit 1 shows looking south on 


*« * x bs * * 


CHARLES H. LYNN 
called as a witness by the defendants, being duly sworn, was examined 


DIRECT EXAMINATION 


mE * * * * % 


Q. Where were you at the time that accident occurred? A. On 
the corner of Wisconsin and P Street just right at the point of impact, 


practically. 

Q. What corner would that be, Mr. Lynn? A. The southwest 
corner. 

5s K * * *K 4 


Q. Did there come a time when you noticed a truck coming? 
A. Yes, sir. Traffic was there. I noticed it being there because 


* * cs * * * 


Q. Where was the truck when you first saw it and can you tell 
us approximately where it was traveling with respect to the northbound 


A. It was traveling north on Wisconsin Avenue. The nearest street 
car rail facing me, which would be, I guess, the east rail -- 


* * * * * * 


Q. Where in the street? A. Oh, just about this side of the street 





car track. I guess it would be the east track, nearest me. 


* * * * * * 


Q. We have a diagram here on the board. This is Wisconsin 
Avenue going north (indicating). The heavy black lines on either side al 





ah) 
are the curb lines of Wisconsin Avenue. This is P Street (indicating). 
I think you have indicated you were up here somewhere (indicating). 
A. Right. 
Q. On the southeast corner. What we would like to know is this: 
You told us that you saw a truck coming. How far was the truck from 





you when you first saw it and with respect to the curb line or the nearest 

rail of the street car track, where was it traveling? |A. Just this side 

of the street car track. | 
THE COURT: You mean east of the street car track? 
THE WITNESS: East of the street car track. 


BY MR. GALIHER: | 
Q. Can you give us any idea how close it was traveling to the east 


curb? I am talking about the right-hand side, of course. A. Approxi- 
mately between four and one half, five feet possibly. | 

Q. How far below you was it when you first saw it? A. A couple 
of feet. It was traveling very slow. 

Q. Will you state whether or not at that time you saw a motor- 
cycle? | 
THE COURT: Just a moment. I want to go back amoment. How 
far was the truck traveling from the east curb, did you say? 

THE WITNESS: I would say approximately four and one-half or 
five feet from the curb. 

BY MR. GALIHER: 

Q. Will you state whether or not at that time you noticed a motor- 
cycle proceeding north? A. At that particular time, no, sir. 

Q. Will you state whether or not at that time there was any 
vehicle, motorcycle or otherwise, to the right of the truck? A. At 
that particular time, no, sir. | 

Q. Tell us what happened thereafter as you observed it, Mr. 
Lynn? A. The traffic, asI say, was moving very slow because it 
was congested possibly due to the stop light at Q Street and the traffic 
was very congested, moving very slow and was moving in inches 
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at intervals. The traffic did start to move which prohibited me from 
crossing. The truck started to move and the motorcycle cop came up 
alongside, passed between the truck and myself and the curb. I didn't 
pay too much attention to him passing. The next thing I knew the 

bumper, the right bumper on the truck had tipped the motorcycle 
and the motorcycle flipped and I noticed that the officer was kind of 
laying on the motorcycle. 

I laid some laundry down which I had in my hand and which I was 
in the process of taking to the laundry and helped some other people, 
whom I did not know, remove the officer's foot from between the 
bumper and the tire. 

Q. Can you tell us how many seconds elapsed from the time you 
first saw the truck, as youhave indicated, until you first noticed the 
motorcycle on the right-hand side passing the truck? A. Well, the 
truck was in view from the time that I reached the corner at all times. 
I did not notice the motorcycle policeman traveling until the traffic 
started moving and, as I say, he came up along the right side between 
the truck and myself and the curb. Whether he was in back of that, I 
don't know, at that particular time. 

Q. Where was the truck at that moment? A. Which moment is 
that ? 

Q. When you first noticed the motorcycle passing. A. It had 
just started to move, was more or less at a standstill due to the con- 
gested process and was in the process of making a right-hand turn into 
P Street. 

Q. Can you tell us the point of impact, if you recall, how far 
the right-hand side of the truck was from the east curb? A. Possibly 

_ four feet. He hadn't had toomuch time in the process of the turn. 
Traffic had just started. He hadn't made too much of a turn in there. 

Q. Will you state whether or not at any time, from the point 
_ that you first had the truck under view, up to and including the acci- 
| dent, whether there was enough room on the right-hand side of the 


_ truck for an automobile to have passed? A. I would say no, sir, there 





was not enough room. 
ae * % * 
CROSS EXAMINATION 
BY MR. MARGOLIUS: 
Q. Mr. Lynn, did I understand you correctly when you said that 





the truck was four and one-half to five feet away from the curb when 
you first saw it? A. That was my estimation, yes, sir. 

Q. And it was only a few feet away from you when you first 
saw it? A. A few feet away from me, the same distance. 

Q. So it was a few feet from the curb in the street and a few feet 
from your left? A. I was standing right on the curb. The vehicle was 
approximately between four and one-half to five feet from me. 


Q. From you? A. I was standing on the curb which would be 


from the curb to the vehicle. 
@. When you first saw it, let me see- 
THE COURT: How far down the street was it from you when you 
first saw it? 
THE WITNESS: Bdow me? 
MR. MARGOLIUS: Yes. | 
THE WITNESS: Approximately a couple of feet. 
THE COURT: It had already started to make a right turn? 
THE WITNESS: No, sir. 
BY MR. MARGOLIUS: 
Q. That is what you testified before, that it was four and one- 
half to five feet out in the street from the curb and just a couple of 





feet south of you? A. A few feet south of me, yes. | 
Q. By "few feet", what do you mean, two or three feet? A. That 
is right. 
Q. You were standing right on the corner? A. Right just below 
that turn there. 
Q. This is a crosswalk. Were you near there or below that ? 
A. Below that. | 
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Q. Would you say about here (indicating)? A. About in there. 

Q. So that the truck would be -- you have already said that. 
What color was the truck, Mr. Lynn? A. It wasadarkcolor. It 
could be black, blue. I didn't pay any attention to it. 

Q. You have previously identified it as a black truck, have you 
not? A. Right. I would say it was black. 

Q. Why do you hesitate now? A. I am not hesitating. I would 


_ Say it was a dark truck, dark'blue. I said it was a black truck. 


Q. You said there was congestion of traffic? A. It was moving 
very slowly. 
Q. How long were you required to stand on the corner to let 
traffic go by you prior to the time this accident occurred? A. Oh, 
a few minutes because it was in the evening. 
Q. What time was it? A. Around 5 o'clock. Around 5 o'clock, 


I would say, in that vicinity. 


Q. And there was a steady flow of traffic in front of the truck ? 
A. I beg your pardon? 
Q. There was a steady flow of traffic going the same direction 


as the truck? A. The truck was behind the intersection. The traffic 
_ wasn't blocking the intersection. There was congestion of traffic but 


the traffic was moving so it would not block the intersection. The inter- 


section was not blocked. 
: Q. Did the truck stop for traffic? A. I beg your pardon? 
Q. Had the truck stopped for traffic? A. Yes, it did. 
Q. The truck was stopped for traffic? A. In fact, it stopped 
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a couple of times and moved up as the traffic moved then it moved. 

cd * * * * * 

Q. But you do recollect that the traffic was stopping and going? 
A. That is right. 

Q. And this truck was stopping and going, stopping and going? 
A. Yes. 

Q. Did you see the truck make a right turn? A. Yes. 





39 | 
Q. When was that? A. As it started to move up, it would move 
up and stop as the traffic went. When it got toward the intersection, 
it started to make a right-hand turn and when he started to make a right 
turn and the traffic started moving, the motorcycle cop shot up. I 





didn't see the motorcycle cop before that. 

Q. Where did the accident happen from where you were standing? 
A. About eight foot because at the time of the impact, I jumped back 
and didn't know whether the motorcycle was coming up on the curb or 

not. ! 

Q. How far out in the street would you Say the point of impact 
was from the curb? Have you said that already? A. Not to that 
question. | 

Q. How far out in the street was the point of impact? A. My 
personal opinion -- | 

Q. You knew what I mean by point of impact. ! A. I was trying 
to judge what my personal opinion would be of the distance there. I 
would say somewhere between three and one-half and four feet. 

Q. Did you notice the truck make any kind of a signal that it 
was making a right turn? A. I couldn't see the driver or the tail end 
of the truck at that particular time. 

Q. Did you hear any brakes applied? A. No, Ididnot. They 
weren't going that fast, either party. | 

Q. Did you hear anybody do any yelling? A. | Only the officer 
after the point of impact. | 

Q. After the collision? A. After the collision, I think he yelled 


something about his foot or ankle. Iam not sure of his exact words. 
* * 5 | ak 

RECROSS EXAMINATION 

BY MR. MARGOLIUS: | 

Q. Are you sure, Mr. Lynn, as to the specific locatim of that 





truck when you first saw it in relation to the car track? A. I think I 


made a statement that the truck was to the left of the last track, east 
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side of tracks. 
: Q. You made a statement that the truck was to the left? A. Left 
side wheels. 
Q. The left side wheels were across the rail of the track? A. 
This side of the last rail of the east track. 
Q. To the right of the east rail? A. That is right. 
Q. You said that here today? A. Yes. I think I also signed a 
statement to that effect. 
THE COURT: Let's see if I understand. Your statement was that 
_ the left wheels of the truck were to the left? 
, THE WITNESS: This side of the last rail. 
THE COURT: You say “this side", and you mean left or right? 
THE WITNESS: Right side of the left rail of the east track. 
BY MR. MARGOLIUS: 
Q. Could the truck, as far as your observation was concerned, 
have had its wheels on the track? A. It possibly could have but I 
didn't notice them there. 
* cd * oe * * 
THE COURT: You say you want to submit a couple of instructions ? 
MR. MARGOLIUS: I don't know whether I will have any. 
THE COURT: You do not have to. 
MR. MARGOLIUS: If you turn me down on this Hudson thing, 
should I submit a prayer? 
THE COURT: Not on the Hudson case. 
MR. MARGOLIUS: I mean on the wages? 
THE COURT: You might have something in order to have a record 
so, if the case goes up, you can urge that as error but each one 


of you had better see if you can find a case that supports your respective 


positions because, if neither finds a case m all fours, I am going to 
hold that is not a recoverable item except for the first thirty days. 
a ak x cd * * 
CHARGE TO THE JURY 
THE COURT (Holtzoff, J.): Ladies and gentlemen of the jury, the 
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plaintiff, Bernard Geffen, a motorcycle policeman, is suing the defen- 
dant, Henry Winer and the defendant, Louis Winer, for damages that 
he sustained as a result of a collision between the motorcycle which he 
was operating and a truck owned and operated by the defendants. 
The plaintiff contends that he was patrolling on his motorcycle in 
a northerly direction on Wisconsin Avenue just below P Street; 
that the truck owned by the defendant, Louis Winer and operated by his 
agent, Henry Winer, was proceeding in the same direction traveling 
to the left of the motorcycle. | 
Plaintiff further claims that the truck started to make a right 
turn into P Street and that there was a collision between the truck 
and the motorcycle in which the plaintiff was injured. 
The plaintiff seeks to recover damages for the injuries that 
he has sustained. | 
It is for you, ladies and gentlemen of the jury, to determine 
whether the plaintiff is entitled to recover and, if so, in what amount. 
As I shall explain to you in a moment or two, the issue to be determined 
by you is very narrow and very simple but, before coming to the issue, 
I am going to make a few preliminary, general remarks to you. 





Under the system of our jury trials that prevails in the Federal 
Courts, such as this one, it is the function and the duty of the Court to 
instruct the jury concerning the rules of law governing this case. You 
are bound and obligated to follow the Court's instructions as to the law 
but you, ladies and gentlemen of the jury, are the sole judges of the 
facts. You must determine the facts on the basis of the evidence 
introduced in this trial for yourselves and solely on| the basis of the 

evidence. | 

The Court has another function to perform. The Court may discuss 
the evidence and the facts merely for the purpose of aiding and assisting 
you in reaching your conclusion but the Court's discussion of the facts 
and of the evidence are not binding on you. You may use this discussion 


only to the extent to which you consider it helpful. [If your recollection 
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or your understanding of the evidence should differ from the Court's 
recollection or understanding, then it is your recollection and your 
understanding that must prevail. My instructions are binding on you 
only as to the law. 

The burden of proof is on the plaintiff to prove his claim by a 
fair preponderance of the evidence. The words "preponderance of the 
evidence" mean that in order that you may find the verdict in favor of 
the plaintiff, you must be reasonably satisfied that his allegations 
are true. This requirement does not mean, however, that the plaintiff 
must produce a greater number of witnesses than a defendant but, as 
I have just stated, merely that you must be reasonably satisfied of the 

' truth of the allegations of his claim. 

Let me state the same thought in a somewhat different way. 
Preponderance of the evidence means evidence of greater convincing 
force. The duty of the jury is to weigh the evidence, as on a pair of 
scales, and to find a verdict in favor of the party in whose favor the 
evidence preponderates. If the evidence is evenly balanced, then the 

225 verdict must be for the defendant. 

You will consider and weigh the testimony of all the witnesses 
who have testified at this trial, as well as the circumstances con- 
cerning which testimony has been introduced. You are the sole judges 
of what the law calls the credibility of witnesses. In other words, 
it is for you to determine to what extent the testimony of any witness 
is accurate and what weight should be attached to any witness’ testimony 
and, in case of a conflict in the testimony, such as exists in this case, 
it is your function to resolve that conflict and to determine where the 
truth lies and what the fact was. 

Naturally, the mere fact that an accident happened does not, of 
itself, create a basis for liability. The burden is on the plaintiff to 
show, by a fair preponderance of the evidence, that by some act or 
omission the defendant has violated some duty that was owed to the 
plaintiff and that this act or omission was the proximate cause of the 
injury which the plaintiff sustained. 
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At this point, I might say this: That, under the law, an employer 
is liable for the negligence of his employe. Consequently, if Henry 





Winer, the driver of the truck, was guilty of negligence and thereby 





caused the accident, both he and his employer, Louis Winer, are liable 
so that if there is a verdict in favor of the plaintiff, it will run against 
both defendants. | 


In this case, it is admitted that the driver was operating the 





truck in connection with his employer's business. The driver of a 
motor vehicle is required, by law, to exercise ordinary and reasonable 
care in the management of the car which he is driving. Failure to 
qxercise ordinary and reasonable care constitutes negligence in the 
eyes of the law and if such negligence results in an injury to someone, 
then the person who is negligent and his employer is liable for damages 
so sustained. | 

Ordinary and reasonable care is such care as would be exercised 
by a reasonable and prudent man under similar circumstances. It is 
the driver's duty to watch the road and keep his vehicle reasonably 





under proper control to meet unforeseen emergencies. 

If a driver violates a regulation, that may, in itself, constitute 
negligence and if such negligence is the proximate cause of the accident, 
the defendant would be liable for the damages so caused. 

This brings me to the very narrow issue involved in this case, 
namely, the question whether the defendant was or was not making his 
right turn properly as the regulations require. The regulation on this 
subject is brief. It is contained in Section 36 (a) and provides as 
follows: | 

"Both the approach for a right turn anda right turn shall be made 


as close as practicable to the right-hand curb or edge of the road- 





way." | 
The plaintiff claims that the defendant was driving some distance 
from the east curb, a distance wide enough for another car to pass 
between the truck and the motorcycle and that he started to make his 
right turn from the lane in which he was traveling. | If you find that to 








64 
be the fact, then the defendant was violating the regulation when he 
started to make a right turn out of that lane in which he was then traveling 
and if this violation was the cause of the collision, the defendant is 
liable in this case. On the other hand, it is claimed by the defendant 
driver, that his truck was traveling reasonably close to the right-hand 
‘curb. If you find that to be the fact, the defendant driver had a right to 
make a right turn, as he did, and the defendants’ would not be liable. 
That is the principal issue in this case. Was the truck proceeding 
reasonably close to the curb at the time that it started to approach for 
-a right turn and making a right turn or was it traveling far enough from 
the curb so that another car could pass between? 

Before I proceed to the other issue, I want to call your attention 
to the fact that the witnesses are in conflict on this question and it is 
for you to determine what is the true fact and what is the correct version 
of the accident. 

You may possibly be helped in making your determination by a 
study of the photographs and especially Plaintiff's Exhibit 4-B which 
clearly shows the skid mark made by the truck and possibly by an in- 
- spection of the photograph and observing where the skid mark is on 
that photograph you may be helped to reach a conclusion as to how far 
from the curb the truck was actually traveling when it proceeded to 
start to make a right turn. The importance of the photograph is for 

_ you to determine. I am just calling it to your attention. The weight 
to be given to it is for you to decide. 

There is another issue. It is claimed by the defendant that the 
motorcycle policeman, the plaintiff, was guilty of contributory negli- 

_ gence and, of course, the law is that a person who is guilty of contri- 
butory negligence may not recover damages irrespective of whether or 

| not the defendant is guilty of negligence but, of course, such contributory 
- negligence must be a contributing cause of the accident. 

It is claimed by the defendant that the plaintiff was guilty of con- 
tributory negligence in trying to pass the truck on the right and that this 


was contrary to regulations. If he was trying to pass the truck on the 
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right, that is contrary to regulations under the facts of this case but, 
if he had not yet started passing the truck and was just abreast of the 
truck at the time that the truck started to make a right-hand turn, the 
policeman was not violating any regulation and was not guilty of any 

contributory negligence. What the fact was as to that is for you 
to determine. 


If you find from the instructions that I have just given you, that 


the defendant was not guilty of any negligence or that the plaintiff was 
guilty of contributory negligence, then your verdict will be for the 
defendants. On the other hand, if you find that the defendant was guilty 
of negligence and that this negligence was the proximate cause of the 
accident, your verdict will be for the plaintiff. ! 
Then you have another matter to consider. You must then deter- 





mine the amount of damages that should be awarded to the plaintiff and 
your verdict will be for the plaintiff for a specific amount. Your ver- 
dict, in that event, will be for the plaintiff for a specific sum of money, 
for a single lump sum without itemizing it but, in arriving at that 

lump sum, the law requires that you take into account three matters. 
First, the pain and suffering and disability that the plaintiff has sustained. 
In that connection, you will consider the time that he spent in a plaster 
cast, the time that he spent on crutches and the time after that that 

he walked with a cane and the pain, suffering, distress and discomforts 
and the disability that was involved and the pain and |suffering that he 
may have sustained, to a lesser degree, after he was able to return 


to duty. 





The amount to be allocated on that score is an amount that you con- 
sider suitable, in the exercise of your sound judgment and sound 

discretion, to compensate him for his pain and suffering. That is 

peculiarly a matter for the jury to decide. It should be no less but 

no more than the amount that, in your judgment, will fairly and fully 

and reasonably compensate the plaintiff for the injuries that he has 

suffered. 
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The second matter that you must consider and that is of importance 


is the fact that the plaintiff sustained a permanent injury. That he has 


sustained a permanent injury is not disputed because Dr. Neviaser, as 


I understand his testimony and who was called as a witness by the 


defense and who examined the plaintiff in behalf of the defense, testified 


that there is a permanent injury that will always be with the plaintiff 


consisting of a slight restriction of motion and a swelling of the ankle. 
The third matter that you must consider is the actual expenses 

that the plaintiff has incurred as a result of the accident. First, there 

are the hospital and doctors’ bills. They amount, in the aggregate, to 


$462.80. Then it has been stipulated that the plaintiff was entitled to 


30 days sick leave which he had to use up in connection with the con- 
sequences of this injury. That sick leave has a cash value because, if 


he should become sick from something else at some future time, he will 
no longer have any sick leave left and, according to the salary that 
231° 


Adding the two amounts, the out-of-pocket expenses, the money ex- 


he was receiving, the cash value of that sick leave is $580. 50. 


penses amount to $1,053.30. All of these matters you will consider 
in determining the amount of damages, if you find for the plaintiff. 


ae * * x x * 


(At the bench:) 

THE COURT: Has the plaintiff any suggestions or objections ? 

MR. MARGOLIUS: No, Your Honor. AllI do is renew the 
motion for Plaintiff's Prayer No. 1 and that was denied. 

THE COURT: Yes. 

* * * * * * 

THE DEPUTY CLERK: Members of the jury, your foreman says 
that your verdict in this case is for the plaintiff in the sum of $1, 700, 
and that is your verdict so say you each and all. 

(The jury indicated in the affirmative. ) 

THE COURT: You may resume your seat, ladies and gentlemen. 


I want to take this occasion, ladies and gentlemen, to express my 


admiration for the meticulous care, thoroughness, enlightenment and 
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objectivity with which you handled this case. I can tell that by the 
questions that you addressed to the Court a few minutes ago. 

And I might say throughout the many years that I have been on the 
bench trying cases as I do with juries day after day that I have hada 
mounting admiration for the type of justice administered by juries as 





the result of jury trials. | 
’ IT haven't always agreed with the results; that doesn't mean that 
they are wrong. But it probably is the best way of afministering justice 


yet devised by the mind of men. | 

I think my views are largely shared by other trial Judges who try 
cases with juries and by those lawyers who are constantly in the courts 

trying cases before juries. It is only those people who have had 
very little contact with juries that sometimes have a fear of them. 

JUROR NO. 12: Your Honor, may I rise? 

THE COURT: Yes, indeed. 

JUROR NO. 12: On behalf of the jury, and at least for myself 
I appreciate your remarks, because last Sunday some remarks at 
least were alleged to be made by members of the bench of this Court 
as to the competence of jurors, and I think your remarks are well 





taken, and we appreciate them, because we aren't the dregs in the bot- 
tom of the barrel. | 

Thank you, sir. Could that be spread on the minutes ? 

THE COURT: Yes, indeed; it is being taken down. 


JUROR NO. 12: Thank you, because we wanted it in the record. 
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BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF CASE 


Appellant's statement of the facts surrounding the accident includes 
only his own version and does not mention the testimony of some of the 
other witnesses including the Appellee Henry Winer.| The additional facts, 
many of which contradict Appellant's statement, will be briefly referred 
to. 





Appellant stated that Appellee Winer was traveling at a very slow 


rate of speed and that Appellant's motorcycle was traveling in the blind 
spot of Appellee's truck where the Appellant Winer could not have seen 
him (JA 27-28) and he had approached the truck from its rear gradually 
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closing the gap between them (JA 29); that he gave no signal to the truck 
that he was along side of it. 
| The witness Nairn, the investigating police officer, testified that 
the skid marks from the truck started two feet four inches east of the 
right rail of the northbound streetcar track, that this mark was made by 
the left front wheel of the truck and the skid marks ended up four feet 
east of the right rail of the northbound streetcar track; that from the east 
rail of the north car track to the curb is a distance of about twelve and 
one-half feet (JA 50-52). The witness Lynn testified that the truck was 
traveling approximately four and one-half feet—five feet from the right 
hand or east curb and was traveling with the left-hand side of the truck 
east of the east rail of the northbound streetcar tracks (JA 54-55); that the 
motorcycle of Appellant came up from behind the truck, passed between 
the truck and the curb and the next thing he knew, the right bumper of 
the truck had tipped the motorcycle (JA 56); that he did not notice the Ap- 
pellant until he came up along the right side of the truck; that there was 
‘not room between the right side of the truck and the curb for an automo- 
bile to have passed (JA 56). Appellant Winer stated that as he proceeded 
‘north on Wisconsin Avenue in his completely closed in truck, he was on 
the east side of the east northbound rail of the street car track, completely 
to the right of it, traveling in a straight course; that the truck had a rear 
vision mirror located on the driver's or left side of the truck (JA 42-43); 
that when he was about twenty feet from P Street, he gradually veered 
his truck to the right in order to make a turn; that his truck was travel- 
_ing approximately three or four feet from the right curb (JA 44-45); that 
he had been traveling three or four feet from the curb all the way up 
Wisconsin Avenue from O Street; that the Appellant tried to pass him 
almost at the corner (JA 47). 

While the court initiated the discussion relative to sick leave, it 
indicated that it would consider testimony in this regard from the Police 
Department relative to this item (JA 9-10). Appellant did not see fit 
thereafter to offer any evidence or testimony relative to this; nor was 

_ any tender made of such proof. 





SUMMARY OF ARGUMENT 


Appellant's position seems to be that (1) the verdict of the jury was 
inadequate for several reasons and (2) if the court reverses it should 
limit retrial to the issue of damages only. With respect to (1) on the 
basis of the record before it, the court very properly limited recovery 
for lost time to thirty days. With respect to (2), the conclusion is ines- 
capable that a question of fact was presented by contradictory evidence 
and that some of the jurors surrendered their convictions upon the issue 
of negligence while others surrendered theirs upon the issue of reason- 


ably adequate damages in order to reach a verdict. As a matter of fact, 





an analysis of the evidence discloses that it preponderated in favor of 
appellees. If a new trial is granted, it would be a gross injustice to 


appellees to award one on the issue of damages alone. 
| 


| 
ARGUMENT : 


[. | 


THE LOWER COURT DID NOT ERR IN RESTRICTING 
THE RECOVERY FOR LOSS OF TIME TO THIRTY 
DAYS. 


While it is true that at the outset of the trial, the court initiated a 
discussion relative to the sick leave claimed by Appellant, it is apparent 
that the court was seeking information on the subject at the time (JA 9). 
It is also true that the lower court indicated its tentative ruling on the 
Appellant's claim for loss of earnings, but this did not preclude Appel- 
lant tendering appropriate proof as to this item. Appellant concedes that 
he did not prove loss of earnings, but only the amount of earnings and 
the time which he lost from work (Appellant's Brief 10). At no time 
did counsel tender or seek to adduce testimony concerning the policy of 
the Metropolitan Police Department relative to policemen injured in line 
of duty or to the ruling of the Department with respect to Appellant's case. 
Appellant's only evidence relative to the item of sick leave was a 
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showing of his salary, his absence from work and a statement by his coun- 
sel that he had thirty days sick leave. Nothing is found in the record re- 
garding the payment of his medical bill and there is no basis for Appel- 


lant's statement concerning it. 


As a matter of fact, Stanberger v. Mason, 75 U.S. App. D.C. 105, 
124 F(2d) 401 points out that the granting of sick leave and of pay while on 
Sick leave is governed by the Police Manual which was not introduced in 
evidence. We have, therefore, an employee of the District of Columbia 
injured in line of duty, but with a record devoid of any showing relative 
to his loss of earnings, in fact it is clear that he had none. It was incum- 
bent upon Appellant to make a clear showing as to this so the court could 
properly consider it. This he failed to do. The lower court properly 
stated the question (JA 21) when it said: 


"If a person's salary goes on and his absence is not 
charged to leave, whether that is an item of loss. It is 
not a question of whether he should be penalized or the 
recovery should be diminished. To my way of thinking, 
that is the wrong way to look at it. The question is: 

Did he sustain any loss of salary? The government em- 
ployee who loses leave loses something because that has 
a cash value for which he is paid, when he severs his 
connection with the service." 


In view of Appellant's failure to offer testimony concerning the item 
of loss of earnings, his position seems to be only that because of the 


court's refusal to grant his prayer No. 1, there is reversible error in 
the case. On the state of the record, the court very properly refused 


to grant this prayer. Appellant attempts to use this court's dicta in the 
case of Hudson v. Lazarus, 95 U.S. App. D.C. 16, 217 F(2d) 344, asa 
basis for his argument. It is clear that Lazarus did not pass upon the 


_ precise problem which is before the court here. 


Compensation for loss of time should be measured by the amount of 
money which the injured man might reasonably have earned in the same 
time by the pursuit of his ordinary occupation, which may be ascertained 
from a consideration of the wages actually lost by him. Here, it is clear 
_ Appellant lost none. Further, Appellant showed and the jury considered 





5) 


the fact that he was away from work until the middle of September (JA 


23). While the last sentence of prayer No. 1 was not included in the 


Judge's charge, the court said nothing to prevent the jury from con- 
sidering the testimony on the subject in evidence and Appellant took 

no exception to the charge, except as to the court's refusal to grant 

the prayer. It is urged that an examination of the record will demon- 
strate that this item of wages had nothing to do with the amount of Appel- 
lant's recovery but that it was the questionable liability which kept the 
verdict low. 


There is a second and further reason why the court properly re- 
fused to grant Appellant's prayer No. 1. Appellant concedes that the 
question of recovery for time lost from work, although reimbursement 
is made by the employer, under circumstances such as here, under 
the authorities has been resolved both ways. Appellant has antici- 
pated some of the authorities which support Appellees' position. 
While Appellees view with respect the authorities cited by Appellant 
and recognize the fact that there are two schools of thought, they be- 
lieve that the better and more logical view is that as announced in 
Drinkwater v. Dinsmore, 80 N.Y. 390, 36 Am. Rep. 624, where the 
court said: 

"This was not a case for exemplary dam- 
ages. The plaintiff was entitled to recover, in 
addition to what a jury might award him for his 


suffering and physical injuries, only his pecuni- 
ary loss. 


"Before the plaintiff could recover for loss 
of wages, he was bound to show that he lost the 
wages in consequence of the injuries and how 
much they were. The defendant had the right to 
show that he lost no wages, or that they were not 
as much as claimed." | 
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This case has been cited on numerous occasions in New York. 


In support of the position of Appellees. Also see: 


Whiddon v. Malone, 124So0. 516, 220 Ala. 220; Althansv. Toye, 
191 So. 717 La.; and Pensak v. Peerless, 166 A. 792, 311 Pa. 207, 
And see: Travis v. Louisville & N.R. So. 183 Ala. 415, 62 So. 

851; and Quigby v. Penn. R. Co., 210 Pa. 162, 59 A. 958. 


It is respectfully submitted that the rule of law enunciated by the 
above cases is the better and fairer one, and that apart from the other 
reasons advanced by Appellees, there should be no recovery for wages 


| beyond the thirty-day period. 
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INADEQUACY OF A VERDICT IS NOT A 

GROUND FOR REVERSAL HERE AND NO 

SHOWING HAS BEEN MADE THAT THE 

JURY WAS INFLUENCED BY THE SPECI- 

FIED NEWS ARTICLE : 

—_ 
| 





Appellant claims that the amount of the jury verdict was inadequate, 


and that this reason should also entitle him to a new trial. His basis 
is that because permanent injuries were shown to have been sustained 
by him that the amount of the recovery was grossly inadequate, and 
for this reason alone that he should be entitled to anewtrial. He for- 
gets and overlooks the fact that on the basis of the factual record he 
was fortunate to make a recovery. 


Appellant does not claim that the lower court abused its discre- 
tion in refusing to grant a new trial on the ground of inadequacy of the 
award. As a matter of fact, his principal reference to the court under 
this point is the reference to a settlement discussion which took place 
shortly after the start of the trial before the court had all the evidence 
before it and is cited for the sole purpose of suggesting that perhaps 
the trial judge thought the verdict should have been higher than $1700. 00. 
If he did he had two opportunities to so indicate, after the verdict and 
at the time of the argument of the motion for a new trial. However, he 


praised the jury after the verdict and overruled the motion. 





The rule enunciated in Fairmount Glass Works v. Cub Fork Coal 

Co. 287 U.S. 474, 481, 53S. Ct. 252, 254, was followed with approval 
by this court in Rankin v. Shayne Brothers, Inc. 1 App. D.C. 
, Decided April 23, 1956, 234 F. 2d 35, where the court said: 


"* * * * The rule that this court will not review 
the action of a federal trial court in granting or denying 
a motion for a new trial for error of fact;has been 
settled by a long and unbroken line of decisions; and 
has been frequently applied where the ground of the 
motion was that the damages awarded by the jury were 
excessive or were inadequate. The rule precludes like- 
wise a review of such action by a Circuit Court of 


Appeals." 
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This court also cited Dunn v. United States, 284 U.S. 390, 394, 
52S. Ct. 189, 191, 76 L. Ed. 356, where the Supreme Court states 
that though the verdict, may have been the result of compromise, or 
of a mistake on the part of the jury, "verdicts cannot be upset by 


speculation or inquiry into such matters." 


In Rankin, supra, in language which is apposite, here this court 
said: 
"Here, as when a jury is thought to have 
leaned toward an excessive award, an appellate 
court should be reluctant to interfere, particularly 
when the trial court has refused to do so." 
It is clear that the claimed inadequacy does not constitute a basis 


for reversal on the record here. 


Appellant refers to an innocuous remark made by one of the jurors 
in response to the trial court's praise after the verdict was returned. 
Appellant's erroneous inference from the colloquy which occurred has 
no Satisfactory basis and certainly the newspaper article referred to 
would have and should have had a contrary effect on those jurors who 
might have read it. Outside of a reference to what one lower court judge 
is supposed to have said, references to statements of eight other judges 
indicated their praise of the present jury system and one, the very 
judge who tried this case, stated that present juries "are the best in 
years." Suffice it to say, that appellant never saw fit to follow this 
point up as he could and should have done, no support for this position 
that the jury's verdict was prejudiced by the article is manifest in 
‘the record and this point is entirely without merit. If there was any 
basis for appellant's position he would have produced evidence showing 
‘the jury was influenced by the article. 


Additionally this point was addressed to the sound discretion of 
the trial court and was resolved adversely to appellant. Washington 
Times Co. vs. Bonner, 66 U.S. App. D.C. 280, 86 F. (2d) 836. 


None of appellant's cases appear to be in point and his argument 


is without merit. 


Il. 


IF A NEW TRIAL IS GRANTED IT ci os BE 
ON ALL ISSUES. 


Appellant's third point seeks a new trial on the issue of damages 
only. Clearly a new trial here on this issue alone would not be proper 
because the record demonstrates that a serious question exists as to 
appellee's liability, and further that the jury's verdict for appellant 
was most likely a compromise one arrived at in an effort to agree. 
The testimony of the witnesses, Winer, Nairn and Lynn indicates a 
situation which could just as likely produce a defendant's verdict as 
a plaintiff's verdict. As a matter of fact their testimony establishes 
substantial negligence on the part of appellant in improperly trying to 





pass to the right of appellant's truck. Appellant cannot have his cake 


and eat it too. Having undertaken to seek a new trial he must seek 


one to which attaches all of the frailties of his previous verdict. The 
hazard of a new trial must include a possible defendants’ verdict. As 
the Supreme Court said in Gasoline Products Co. v. Champlin Refining 
Co., 283 U.S. 494, 75 L. Ed. 1188, a partial new trial may not properly 
be resorted to unless it clearly appears that the issue to be retried 

is so distinct and separable from the others that a trial of it alone 

may be had without injustice. While the action here involved the ques- 
tions of liability and damages, the question of liability obviously was a 
prime consideration in determining damages and perhaps most of the 
jury favored appellees but compromised on the verdict in order to re- 
solve the case. Under these circumstances appellees should not be 
deprived of a new trial on all issues. Appellant's cases do not fit the 


factual situation involved here. 
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This court has not previously expressed itself on this point but 
our Municipal Court of Appeals has spoken upon it in Munsey v. Safeway 
Stores, 65 A (2d) 598, where the court said: 


tk * * * * in tort cases, such as this, where the 
issue of liability and the issue of damages are so 
closely interwoven, rarely will it be feasible to 
limit the new trial to damages alone." 


Two cases cited with approbation in Munsey, supra, are Schuerholz 


v. Roach, 58 F (2d) 32, (4th Circ.) and Bass vs. Dehner, 21 F Supp. 567 
(D.C.N.M.). 


In the Schuerholz case, the Court said: 


"We are Satisfied that in the pending case the 
action of the District Court in granting a new trial 
generally was the only way in which justice could 
have been done. It is obvious, as the plaintiff con- 
tends and the District Judge held, that the sum of 
$625.00 for the loss of an eye was grossly unjust 
and inadequate. It must have been so regarded by 
the very jurors who rendered the verdict, and it can 
give rise only to the inference that it did not repre- 
sent a fair estimate of the plaintiff's loss, but 
merely a difference of opinion among the jurors 
as to the defendant's liability and a compromise of the 
controversy at the expense of both litigants. Sucha 
finding ought not to stand. It ought to be set aside 
not only as to damages, but as to liability, for it 
speaks with no greater authority on the one subject 
than on the other. The precise question was met by 
the Supreme Judicial Court of Massachusetts in the 
leading case of Simmons v. Fish, 210 Mass. 563, 
9TNE. 102, Ann. Cas. 1912 D. 588, in which a jury 
awarded $200 damages for the loss of an eye by a 
boy under 21 years of age. The decision in this 
case is cited with approval by the Supreme Court 
in Gasoline Products Co. v. Champlin Refining 
Co., supra, and by many other tribunals. Chief 
Justice Rugg, speaking for the court, said (571, 

572 of 210 Mass., 97 N.E. 102, 106): ‘It is in- 
conceivable that any jury, having agreed upon the 
issue of liability, should have reached such a 
determination as to damages. They had no right 
to consider the subject of damages until they had 
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settled the liability in favor of the plaintiff. The 
verdict itself is almost conclusive demonstration 
that it was the result not of justifiable concession 

of views, but of improper compromise of the vital 
principles which should have controlled the decision. 
The inference is irresistible that it could have been 
reached only by certain of the panel conceding their 
conscientious belief that the defendant ought to pre- 
vail upon the merits in order that a decision might 
be reached. Itis possible that a trial judge 
might let such a verdict stand for various reasons, 
as for instance if on the whole it should appear to 
him that a verdict for the defendant ought not to 
have been set aside. But it would be a gross in- 
justice to set aside such a verdict as to damages 
alone against the protest of a defendant, and force 
him to a new trial with the issue of liability closed 
against him when it is obvious that no jury had ever 
decided that issue against him on justifiable grounds." 





The language of the Court in Bass, supra, is likewise particularly 


apposite to the case here for the court there in granting a new trial for 
inadequacy and in holding that the new trial should encompass liability 


as well as damages stated: 


"The issue of liability was strenuously contested 

throughout the trial, and there was sharp conflict 

in the evidence respecting it. It required approxi- 
mately a day to submit the evidence touching that 
question. If the question had been submitted to the 
court, it would have been resolved in favor of plain- 
tiff; but it must be conceded that reasonable minds 
could well have taken either view of it.'' * * * * * 





"The real subject of the trial to which the 
parties addressed themselves with vigor jand zeal 
was the question of negligence as the proximate 
cause of the accident. The cause was submitted 
to the jury in the afternoon on Saturday. The jury 
deliberated about two hours and returned their 
verdict in the late afternoon. The week-end was 
at hand. Considered together, these facts and 
circumstances create a strong suspicion that the 
finding for plaintiff on the issue of negligence and 
the insignificant amount awarded as damages, 
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represented a compromise verdict on both issues. 
The conclusion is inescapable that some of the 
jurors surrendered their convictions upon the issue 
of negligence while others surrendered theirs upon 
the issue of reasonable adequate damages in order to 
reach a verdict, and that the verdict did not represent 
the conscientious conviction of the entire jury upon 
either issue. It is well settled that such a verdict 
cannot be divided into good and bad. It cannot be 
sanctioned in respect to the issue of negligence and 
set aside as to that of damages with a new trial 
limited to the latter question. To do so would be 

a serious injustice to the defendant."" (Citing cases). 


The liability here was strenuously contested from start to finish 
and the evidence created a clear question of fact which could be re- 
solved either way upon retrial. It is, therefore, clear that should 
the court grant a new trial the new trial should be on all issues in 
order that justice will be done to all parties. 


CONC LUSION 


In the final analysis the record in this case substantiates the fact 
that appellant received a fair trial and was fortunate to recover a 
verdict. The verdict and judgment of the lower court should not be 
disturbed and this case should be affirmed. 


Respectfully submitted, 


Richard W. Galiher 
William E. Stewart, Jr., 
Julian H. Reis 
820 Woodward Bldg.., 
Washington, D.C. 


Attorneys for Appellees 








